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Our paper investigates the legal mechanisms available to democratic states to counter the 
threat of unlawful political groups and how these mechanisms as available in the post 9/11 
period affect voluntary sector organizations. Comparing regulation in six established 
common law democracies (UK, US, Australia, New Zealand, Canada, Ireland), we look at the 
various types of connections between counterterrorism legislation and voluntary sector 
regulation to analyse how constraining a regulatory environment voluntary sector 
organizations nowadays operate in across these countries. Such an assessment is important 
due to the significant legislative changes both in counterterrorism legislation and charity law 
post 9/11. Furthermore, the six long-lived common law democracies with their liberal 
heritage are generally considered ‘least likely cases’ to adopt strong mechanisms to 
democratic self-defence, which protects civil and political rights by pre-emptively restricting 
them in case of (possible) abuse. The extent to which they transformed mechanisms for 
internal democratic preservation into instruments to fight terrorism and how they differ in 
the ways they delimit voluntary sector autonomy, constitute an interesting puzzle. 
 

 

 

1. Introduction 

The 9/11 attacks have heightened attention to the regulation of voluntary organizations. 

Defined in this paper as organizations with a formalized infrastructure, that are private 

(separate from government), non-profit-distributing, self-governing and composed of 

individual members (Salamon & Anheier 1998: 216), voluntary organizations are essential 

constituents of civil society underpinning democracy, whether they engage in political 

advocacy or focus on the provision of public benefits. How and how much voluntary 

organizations- be they interest groups, parties or third sector organizations providing 
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welfare services (e.g. Yishai 1998; Billis 2010; Gauja 2010) – ought to be regulated by the 

state is an on-going debate that is unlikely to be resolved any time soon.  

Reflecting the aspirations held by democracies with strong liberal traditions towards a 

(supposedly) autonomous civil society, voluntary organizations have traditionally been less 

regulated than for profit organizations. However, since 9/11 the debate has shifted, with 

voluntary organizations now being perceived as a potential security risk or ‘source of 

insecurity’ (Sidel 2010: 5). Since then, charities in particular are considered ‘vulnerable’ to 

abuse. Especially two scenarios have been discussed: first, terrorist groups take the legal 

form of charity to have a legitimate front for their activities (e.g. to channel funding or to 

collect donations) (e.g. Bricknell 2011: 1-2). This is particularly attractive since different from 

other legal forms corporate actors can take (e.g. non-profit organizations or companies by 

limited guarantee), charities receive privileged treatment by the tax authorities, both 

granted to the organization directly and indirectly (i.e. through tax relief for their donors) 

(e.g. Salamon 1997; Bater et al 2004).  The second scenario sees potential terrorist abuse in 

the exploitation of (especially humanitarian) charities that operate internationally (including 

areas where terrorist groups might be active) with the purpose to channel money to 

supporters abroadwithout the charity necessarily aware of the latter (e.g. Bricknell 2011: 1-

2).  

While the actual occurrence of such instances of abuse is generally rare, since 2001 various 

international initiatives – for instance the Financial Action Task Force (FATF)1- have pushed 

for a more tightly regulated voluntary sector.2 FATF started in 1989 with a focus on money 

laundering, later expanding to terrorist finance including a special recommendation (SRVIII) 

on how to identify, prevent, and combat terrorist abuse of the voluntary sector that was  

issued after 9/11 (Sidel 2010: 8). Endeavours towards tighter regulation have been made by 

a range of governments following the 9/11 attacks, as FATF compliance reports published 

throughout the 2000s demonstrate (e.g. FATF 2007; 2008; 2009). Unsurprisingly, such 

developments were greeted by non-profits and charities with alarm, concerned about their 

autonomy and their ability to serve their missions effectively, especially when operating 

                                                           
1
 Another example is the UN Resolution 1373 adopted September 28 2001 that has become the basis for a range of 

national policies on the voluntary sector and its links to terrorism (Sidel 2010: 7). 
2
 We use voluntary sector and non-profit sector interchangeably. We prefer voluntary sector, given our perspective on 

regulation as applicable to voluntary organizations. 
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abroad (e.g. Bloodgood and Tremblay-Boire 2010). While calls for, and a shift towards 

stronger government oversight of the voluntary sector did not necessarily start post 

9/11only, to discuss voluntary-sector and counterterrorism legislation as interconnected 

phenomena certainly intensified such endeavours, and clearly went beyond the specific area 

of terrorist financing. For instance, Canada, the US, Ireland, the UK, New Zealand and 

Ireland also changed the legal conditions under which terrorist organizations (or unlawful 

organizations more generally) can be proscribed and, more importantly,altered the sanction 

attached to the involvement with listed terrorist groups (e.g. Lynch et al 2009: 1;Conte 

2010). While such regulations do not target voluntary organizations as such, they still 

affected the latter. 

The six long-lived common law democracies that we focus on in this paper (Australia, 

Canada, Ireland, New Zealand, the United Kingdom and the United States) are an interesting 

group in which to assess the relationship between voluntary sector and counterterrorism 

regulation and its implication for the nature of the regulatory environment that voluntary 

organizations operate in nowadays. They are – in terms of political cultures – most similar 

cases. Due to their liberal heritage they are commonly considered as “least likely cases” to 

adopt rights-restrictive measures (e.g. proscription), perceived as contentious in 

democracies with strong liberal traditions (e.g. Thiel 2009). At the same time, however, they 

show considerable variation in their long-term and recent exposure to terrorism on home 

soil, often considered as important driver for the adoption of more ‘illiberal’ policies that 

aim at reducing security risks by preventive restrictions on basic democratic freedoms and 

rights (e.g. Conte 2010; see on the link between the securitization and proscription Bourne 

2015). 

Defining government regulation as rules or standards of behaviour backed up by sanctions 

or rewards of the state for the achievement of public goals (James 2000: 327), all six 

countries underwent important regulatory reform post-2001. Those reforms took place 

both in the area of charity law and in the area of counterterrorism legislation and, as we will 

show, the intersection between the two intensified as a consequence.  Furthermore, a 

number of bills -some introducing further terrorism-linked offenses (e.g. the UK and 

Ireland), others reversing major reforms (e.g. Australia) - have been introduced by the 
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governments of the day and are currently discussed in parliament, which stresses the 

salience of the theme.  

 While the prevention of terrorism was not necessarily a main trigger or driver of the 

reform of charity law that took place in most jurisdictions, it clearly fed into debates around 

the need to assure more transparency in the non-profit sector and to increase the 

monitoring capacity of the main regulators in charge of the sector, especially with regard to 

organizations’ financial dealings. As O’Halloran (2011: 198; 106; 109-10) points out, 

governments in the Westminster democracies tended to use terrorist threats as an excuse 

to tighten up surveillance of charities, intensifying the connection between the two. 

Simultaneously, scandals in the corporate and the voluntary sector itself created a push 

towards more regulation (Hopt and von Hippel 2010), while the growing reliance of 

government on the voluntary sector in the provision of welfare services provided further 

justification for enhanced government control. If charity regulators are unable (due to 

limited competences or capacities) to thoroughly monitor the organizations applying for 

registration or already registered as charities, clearly this has implications for their ability to 

respond to cases of possible abuses linked to terrorism or mismanagement more broadly. 

Civil society groups naturally worry that such tightening of regulatory frameworks imposes 

considerable costs on organizations (e.g. in terms of financial checks and obligations to vet 

their personnel to avoid accusation of negligence), unduly restricts their autonomy and 

creates strong pressures on them to refocus their work away from humanitarian work 

abroad to nationally focused activities that are less prone to be deemed problematic in light 

of new counterterrorism legislation (Bloodgood and Tremblay-Boire 2010). 

 

A range of excellent analyses – both cross-national and case-oriented - have been published 

over the last one-and-a-half decades that assess policy changes shaped by the aspiration to 

combat terrorism and their impact on the voluntary sector in general and charities in 

particular (e.g. Baron 2004; Fowler 2004; Howell 2006; Bell 2008; Bloodgood and Tremblay-

Boire 2010; Sidel 2010; Carter 2011). Yet, two specific aspects of this debate have not been 

explicitly addressed. The first, from the perspective of the organization, is how the 

regulatory frameworks that currently apply to charities (as the central legal vehicle) vary 

across democracies in the extent to which they constrain voluntary organizations, especially 
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those operating as charities. The second is whether constraints linked to regulation explicitly 

or implicitly reflect an endeavour to prevent terrorist abuse, or whether this is purely 

incidental. 

 To provide a cross-national assessment of regulatory constraints from an 

organization-centred perspective, this paper focuses on the connection between the 

regulation of the voluntary sector –with a focus on charities - and counterterrorism 

legislation, endeavouring to provide a systematic picture of how constraining the six 

Westminster countries are in comparison to each other. We are interested in how 

frameworks differ in the level of control they assign to state authorities and, vice versa, the 

constraints or costs imposed on voluntary organizations as a consequence.  

 

The following section presents the analytical categories employed to organize and assess 

the connection between voluntary sector (especially charity) regulation and 

counterterrorism regulation cross-nationally. Regulation in the six Westminster democracies 

is then assessed category by category, followed by an overall assessment of the relative 

constraints imposed on voluntary organizations in these six countries. The paper concludes 

with a discussion of the broader implications of the findings and avenues for future 

research. 

 

2. The Problem of Equivalence in Comparative Legal Analysis 

One major challenge in comparing – and thus identify similarities and differences between - 

the national regulatory frameworks as adopted bythe six common law democracies is that 

even though all of them being historically influenced by UK charity law (O’Halloran 2011) - 

fundamental differences remain that complicate cross-national analyses. For one, voluntary-

sector regulation in the UK and Ireland targets charities, while in the US and Canada it also 

encompasses non-charitable non-profit organizations (that also receive (more limited) tax 

benefits). This shapes the relative reach of voluntary sector regulation and with it the range 

of organizations that operate outside government control. Similarly, while we find a form of 

charity regulator in most countries, we also find considerable differences in set-up, 

functions and administrative capacity. We find a register of charities or tax-exempt 
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organizations in all six cases but whether this registration is compulsory and for whom and 

what benefits it brings varies. While these differences are well documented, what they 

imply in terms of relative constraints imposed by the state on voluntary organizations across 

common law countries is rarely addressed explicitly. 

A more fundamental challenge for a comparative assessment of legal regulation is that 

similar activities might be regulated in different pieces of legislation – the problem of 

possible equivalence of regulation in terms of its function that are embedded in different 

sources of law (e.g. Zweigert and Kötz 1998). This means that acomparison of charity law – 

legislation that targets charities specially –or, alternatively, of separate pieces of 

counterterrorism legislation as adopted post 9/11 can be misleading. For instance, in 

Canada and the US, charities are mainly regulated in income tax acts, not in a ‘charity law’ as 

such, while in Australia central counterterrorism measures form part of the criminal code, 

rather than being contained in separate pieces of legislation dealing with counterterrorism. 

Similarly, while we might find no counterterrorism legislation targeting charities in 

particular, charities might still be heavily affected by counterterrorism legislation because 

the latter refers to broader concepts which encompass charities next to other actors. 

Therefore, rather than comparatively assessing core pieces of anti-terrorism or charity 

legislation in the six countries, we approach regulation from an organisation-centred 

perspective instead. We ask– from the viewpoint of a voluntary organization that aims at 

freely pursue its goals, preferably as a legally recognized corporate actor such as a charity 

that receives state benefits -how costly is it to access such status under current legislation 

and what direct and indirect constraints they are exposed to as a consequence of regulation 

being adopted that tries to prevent terrorist abuse.  

 

3. A Systematization of Connections between Voluntary-Sector and Counterterrorism 

Regulation 

While the choice of an organization-centred perspective (understanding the relative 

constraints that regulation imposes on voluntary organizations) is straightforward,it does 

not address which legislation to analyze and how. Being interested in the connection 

between the regulation of voluntary organizations and counterterrorism legislation, we 
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need to categorize regulation considering the nature of this very connection. The tighter the 

connection is, the more direct or evident the repercussions of the attempt to counter 

terrorism through voluntary sector regulation are likely to be.  Thus, the empirical analysis 

will assess regulation in the six countries based on the three types of regulation, falling 

under the categories of ‘overlap’, ‘direct intersection’ and ‘indirect intersection’. Table 1 

indicates through which types of legislation the respective connections become manifest. 

Table 1: Categories for the Comparative Analysis of the Connection between Voluntary-
Sector and Counterterrorism Legislation 
 
Connection between Voluntary-
Sector and Counterterrorism 
Regulation 

Type of Legislation Analyzed 

Overlap Pieces of Counterterrorism Legislation with Charities or Non-Profit 
Organizations as Main or Exclusive Regulatory Focus 

Direct Intersection Charity or Non-Profit Regulation referring to the Prevention of Terrorism-
related Offenses  

 
Indirect Intersection  

Counterterrorism Legislation affecting the Operations of Charities or Non-
Profit Organizations through the Use of Inclusive Concepts (e.g. ‘group’, 
‘organization’) or through Derivative Offenses 

 

Ordering and comparatively assessing regulation using these categories, allows us to 

systematize how closely intertwined voluntary-sector and counterterrorism legislation have 

become in our six countries. They do not necessarily suggest that countries that adopt 

regulation that falls in the category ‘overlap’ impose heavier constraints on the voluntary 

sector than countries dominated by regulation establishing an only indirect intersection. The 

level of constraints will be assessed category by category for all six countries and then 

weighted against each other in a final assessment. What the categorization assures is that 

the full range of relevant regulation (directly or indirectly) linking voluntary-sector and 

counterterrorism regulation are considered in the analysis. This, in turn, avoids that those 

countries that adopted special pieces of counterterrorism legislation targeting charities 

directly are by default considered as the more constraining regulatory environment, a 

conclusion that can be misleading, considering the problem of equivalence in comparative 

legal analysis highlighted earlier as well as the tendency of legislation using broader terms 

than those of charity and non-profit that subsume the latter. 
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In terms of consistently identifying national legislation falling into the three categories of 

regulation to be analyzed in each country, the first two categories are straightforward: they 

cover counterterrorism legislation with charities or non-profit organizations as main subject 

or target (‘overlap’) and charity/non-profit legislation explicitly referring to the prevention 

of terrorism or directly related offences (e.g. terrorist financing) (‘direct intersection’). The 

category of legislation constituting an ‘indirect intersection’ is more wide-ranging and 

difficult to cover exhaustively across six countries in only one paper.In the context of 

indirect intersection, the following analysis therefore focuses on one set of regulations that 

has been particularly central to debates around the consequences of stricter 

counterterrorism legislation for the voluntary sector3: how the proscription or listing of 

terrorist groups that falls under the category of counterterrorism legislation affects the 

operations of charities or non-profit organizations through the use of inclusive concepts 

(‘group’, ‘organization’) and through derivative offences attached to them. While voluntary 

organizations themselves can, in principle, qualify as terrorist groups, especially if broad 

definitions are used to specify the latter, the broader concern is linked to how they are 

affected by legislation criminalizing their involvement with listed groups (which is of 

particular but not exclusive relevance to internationally operating organizations). Three 

elements seem particularly crucial to evaluate the latter aspect: first, whether it is necessary 

that voluntary organizations know that they are dealing with a terrorist groupto commit an 

offense and whether they commit an offense if they do not know because they made 

insufficient efforts to establish whether any of their partners are linked to such a group; 

second, how loosely or broadly‘involvement with’or ‘support for’ such a group is defined 

under given legislation and third, how strictly forms of involvement or support are 

sanctioned. 

  

 

 

 

 

                                                           
3
 A second dimension (falling in the category of indirect intersection) to look at in future research would be how charity or 

non-profit regulation contributes to the detection of vulnerable organizations indirectly without reference to terrorism 
prevention. This refers to a range of procedures in place to regulate voluntary organizations – the regulation of access to 
rights and privileges– and the enforcement structure in place that monitors compliance with legal obligations. 
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4. The Empirical Connections between Voluntary-Sector and Counterterrorism Regulation 

in the Six Long-Lived Common Law Democracies 

The regulation of especially the voluntary sector in Common Law democracies has long been 

based on case rather than statutory law. That said, by now all of them have adopted 

significant statutory regulation, especially over the last one-and-a-half decades (O’Halloran 

2011). Thus, in the following empirical assessments, we focus on formal legislation 

(statutory law). Self-regulation such as codes of good practice (or ‘soft law’) voluntarily 

adopted by voluntary organizations themselves or established by organizations that 

represent the latter as well as international norms whose adoption are voluntary since they 

have not been transposed in national law are not considered (as mentioned earlier,a range 

of counterterrorism legislation adopted in our countries did translate international 

obligations into national law).  

 Similarities and differences will be presented drawing on our analytical categories 

(Table 1), starting with legislation that constitutes an overlap between charity and counter-

terrorism legislation. 

 

4.1 Regulatory Overlap:  Counterterrorism Legislation Targeting Charities and Non-Profit 

Organizations 

We find – so far - only a few cases of regulatory overlap between the two areas of 

legislation in the form of statutory regulation in Canada and the United States: the Charities 

Registration (Security Information) Act in Canada, the Anti-Terrorism Certification required 

by grantees of USAID and certification requirements towards voluntary organizations 

participating in the Combined Federal Campaign Program in the US. Furthermore, in the UK 

a bill falling in this category is currently under review, the Protection of Charities Bill. And 

while not qualifying as binding legislation, the Anti-Terrorist Financing Guidelines: Voluntary 

Best Practices for US-based Charities (initially issued in 2002 (and re-issued in a revised 

version) by the US Treasury Department), is worth mentioning, considering the wide-ranging 

concern this broad initiative triggered in the sector. 

 

Starting with a case of already enacted, binding regulation, the Charities Registration 

(Security Information) Act (CRSIA) (passed as part of the Antiterrorism Act) establishes a 
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ministerial process whereby sensitive information can be used to determine whether to 

deny (or revoke) the registration of a charity that has supported or is suspected to support 

terrorist activity in the future. Deregistration is initiated by issuing a ‘certificate’ against a 

charity or an applicant for charitable status. This certificate is effective for seven years and 

could lead to investigation and prosecution of the charity and its director and lead to the 

freezing or seizure of the charity’s assets (Carter 2011: 31; 33-34; FATF 2008: 255). If there 

are ‘reasonable grounds’ to believe that the organization has, directly or indirectly, made or 

will make resources available to an entity that has engaged or will engage in terrorist 

activities, the Minister of Public Safety and Emergency Preparedness and the Minister of 

National Revenue sign a certificate. ‘Reasonable grounds’ are not defined in the Act. While 

the certificate is considered in Federal Court to assess its reasonableness, ‘anything that...is 

reasonable and appropriate’ may be considered as evidence, even if inadmissible in a court 

of law. This, in effect, waives the ordinary rules of admitting evidence, as well as granting 

the court wide discretion to disclose information from the charity concerned  (Carter 2011: 

31-33). 

 

Another piece of anti-terrorism legislation that targets charities is currently being discussed 

in the UK parliament: the Protection of Charities Bill. While the possible constraints this bill 

could impose on individual charities look less drastic, it could affect the day-to-day 

operations of charities generally more than the Canadian act which is likely to apply only in a 

small minority of cases.The bill was introduced to parliament last year by the Conservative–

LibDem Coalition and is currently being scrutinized by the Joint Parliamentary Committee of 

the House of Commons and the House of Lords. Constituting an overlap between charity 

and counterterrorism legislation, the Protection of Charities Billis an initiative that followed 

a consultation in December 2013 on strengthening the powers of the Charities Commission, 

responding, amongst other issues, to concerns about the abuse of charities to support 

terrorism. If passed, it would create a new list of offenses which would automatically 

disqualify a person from being a charity trustee under a range of conditions (e.g. when being 

involved in money laundering or various terrorism offences) and give the Charity 

Commission new powers to disqualify a trustee. While the bill is unlikely to pass before the 

next general election, critics argue that the bill risks blurring the boundary between legal 

obligations charities have to comply with and non-binding guidance. The Commission could 
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treat failure to follow good practice (non-statutory, i.e. non-legally binding guidance by the 

regulator) on behalf of trustees as evidence for misconduct, which is, in turn, a ground 

based on which the Commission has the power to remove trustees (Maloney 2015: 1-2). 

 

While not legally binding, the Anti-Terrorist Financing Guidelines: Voluntary Best Practices 

for US-based Charities issued by the US Treasury Department raised similar concerns about 

the blurring between government guidance and statutory obligation, considered by the 

voluntary sector as ‘stealth law’ made by an executive agency without Congressional 

involvement. The guidelines contained a broad and detailed list of provisions to be applied 

by charities and philanthropic organizations in their overseas giving. While the revised 

version of the guidelines adopted in 2005 responding to wide-spread criticism in the sector 

removed some of the due diligence burdens, in 2006 the Treasury Department issued a new 

revised version and added in 2007– without consulting the sector - a ‘risk matrix’ to be used 

by charities in their overseas giving (Sidel 2010: 17-19). 

 More crucially, the US implemented statutory measures constituting overlap 

between counterterrorism and voluntary sector regulation applicable to participants in the 

USAID program. The Acquisition and Assistance Policy Directive 02-19 requires an Anti-

Terrorism Certificate from organizations entering an assistance agreement that assures to 

USAID that those organizations do not provide assistance to terrorism or terrorist activity. 

Similarly, the Office of Personnel Management revised the rules of the Combined Federal 

Campaign (CFC) (through which thousands federal employees contribute to non-profit 

organizations). Those rules require organizations that receive CFC funds to certify that they 

do not knowingly employ anyone or provide funds to organizations on the respective 

terrorist lists (FATF 2006: 246), which was directly drawn from the above mentioned Anti-

Terrorist Financing Guidelines. Triggering several law suits against the federal government, 

in 2005 it was replaced by a much more general pledge to comply with existing anti-

terrorism financing laws. Despite this victory of the sector, the refusal of charities to comply 

with the initial requirements meant significant losses in income (Sidel 2010: 23-24).  

 

4.2 Direct Intersection: Counterterrorism Measures in Charity Law 

While the UK (or more precisely England and Wales), Ireland, New Zealand and Australia 

have passed special charities acts, both in Canada and the US charities are – in national 
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regulation - predominantly regulated by tax law. In the US, charitable status only refers to a 

special tax exempt status, while in the five Westminster democracies charitable status (in 

tax law) and the status of a registered charity are, in principle, regulated by separate 

processes. That said, in four of the five countries (Ireland is the exception) registration as a 

charity is a pre-condition to apply for charitable status with the tax authorities.  

 

Briefly considering the nature of the main regulators in charge of assuring compliance: in 

England and Wales the Charity Commission has a very long tradition4, while in Ireland and 

Australia5 independent charity regulators (located outside of government departments and 

thus outside the ministerial hierarchy) were only created very recently (in Ireland last year), 

with Irish legislation not yet fully implemented6. The remaining three countries have 

divisions in government departments in charge of voluntary sector or charity regulation, in 

the US and Canada located in the tax office, in New Zealand in the Department of Internal 

Affairs. While the UK Charity Commission is often discussed as a “model” for Westminster 

democracies (O’Halloran 2011), the attempt to separate out charitable status for tax 

purposes and the registration of charitable organizations monitored by a specialist authority 

is a rather new phenomenon and not necessarily one that will be sustained, once 

established. In 2014 the new conservative Liberal/National coalition government in Australia 

introduced a bill to repeal the Australian Charities and Not-for-profits Commission ACNC Act 

established under a Labor Government. During the election campaign, it made a 

commitment to abolish the ACNC as part of the broader Government red tape reduction 

and deregulation agendas. Thus, it is unclear whether this body only established in 2012 will 

last. This would not be the first time a charity commission was quickly abolished and 

reintegrated in a line department. The Charities Commission in New Zealand initially 

                                                           
4
 Our analysis will focus on the Commission for England and Wales which has in many ways served as a model for the 

Scottish and Northern Irish one (O’Halloran 2011). 
5
The Australian Charities and Not-for-profits Commission (ACNC) was established 

2012.http://www.acnc.gov.au/ACNC/About_ACNC/ACNC_role/ACNC/Edu/ACNC_role.aspx?hkey=88635892-3c89-421b-
896d-d01add82f4fe, March 12 2015. 
6
I nitially, when the Charities Act 2009 had been passed, the government decided not to establish a charities regulatory 

authority for cost reasons but due to a scandal involving a disability charity created an authority reversed that decision. 
The Authority was established in October 2014. See; http://www.accaglobal.com/ie/en/discover/news/ireland-
news/2014/10/acca-ireland-welcomes-establishment-of-the-charities-regulatory-authority-oct-2014.html; 
http://www.civilsociety.co.uk/governance/news/content/16733/republic_of_ireland_sets_up_charity_regulator_after_sca
ndal, March 12 2015. 

http://www.acnc.gov.au/ACNC/About_ACNC/ACNC_role/ACNC/Edu/ACNC_role.aspx?hkey=88635892-3c89-421b-896d-d01add82f4fe
http://www.acnc.gov.au/ACNC/About_ACNC/ACNC_role/ACNC/Edu/ACNC_role.aspx?hkey=88635892-3c89-421b-896d-d01add82f4fe
http://www.accaglobal.com/ie/en/discover/news/ireland-news/2014/10/acca-ireland-welcomes-establishment-of-the-charities-regulatory-authority-oct-2014.html
http://www.accaglobal.com/ie/en/discover/news/ireland-news/2014/10/acca-ireland-welcomes-establishment-of-the-charities-regulatory-authority-oct-2014.html
http://www.civilsociety.co.uk/governance/news/content/16733/republic_of_ireland_sets_up_charity_regulator_after_scandal
http://www.civilsociety.co.uk/governance/news/content/16733/republic_of_ireland_sets_up_charity_regulator_after_scandal
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established on the basis of the 2005 Charities Act was abolished in 2012, on the grounds 

that “it wasn’t providing value for money”.7 

 

A final comment needs to be made regarding the reach of the main national regulators in 

our countries: most systems focus on the regulation of charity as central legal form. Only in 

the US, the “Tax Exempt and Government Entities Division” is in charge of all organizations 

entitled to tax-exempt status (with charities only constituting one subgroup).8 In Canada we 

find a Charities Directorate but the Canadian Revenue Agency also regulates non-profits 

that are entitled to (more) basic tax benefits. In the other countries a wide array of 

organizations remains comparatively weakly regulated9, whose regulatory compliance is 

little monitored, which has been identified as problematic in various FATF reports. The 

picture gets more complex when considering whether registration with the respective 

regulator is compulsory or not (which determines whether those charities that are regulated 

accordingly are self-selected). Registration is compulsory for charities in Ireland and Canada 

as well as in UK if the charity is above a certain size (i.e. has an annual income above 

£5,000)10 but not in the US, New Zealand and Australia. That said, as mentioned earlier, 

charitable registration is a necessary step to claiming charitable tax benefits, thus 

organizations have a strong incentive to register. Returning to the connection between 

voluntary sector regulation and counterterrorism legislation, this suggests that if voluntary 

regulation contains provisions to counter terrorist abuse, their relevance is, everything else 

being equal, widest if voluntary sector regulation reaches beyond the legal form of charities 

as is the case in the US and Canada. 

 

Considering the extent to  which voluntary regulation contains explicit counterterrorism 

measures in individual countries, in Canada, we find a direct intersection between 

counterterrorism legislation and charity regulation in that an organisation will not be 

registered under the Income Tax Act (or its existing registration will be revoked) when there 

                                                           
7
 Helen Rittelmeyer: Independent Charities, Independent Regulators: The Future of Not-for-Profit Regulation, Issue Analysis 

143, CIS Report Snapshot. See also: https://charities.govt.nz/about-charities-services/, February 26 2015. 
8
 See: http://www.irs.gov/Charities-&-Non-Profits/Search-for-Charities, accessed February 20 2015. 

9
 In the UK and Ireland they might be registered as company by limited guarantee to gain legal personality, for instance. 

10
Charities Act 2011, Art, 30 (2), Also: Charity law in England and Wales and Scotland impose a registration obligation on 

organisations that meet the definition of being charitable which means that the sector under regulation 
in these jurisdictions is not self-selecting. See: UK, FAFT Compliance Report 2007, p. 241. 

https://charities.govt.nz/about-charities-services/
http://www.irs.gov/Charities-&-Non-Profits/Search-for-Charities
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are reasonable grounds to believe it is connected to terrorism. Especially, a charity can be 

revoked if it is subject to a certificate under the Charities Registration (Security Information) 

Act discussed earlier. Complementing this, we find various provisions that allow for 

deregistration if the Charity Directorate during an audit of a charity discovers the failing to 

maintain adequate books and records as well as to maintain direction and control over its 

resources.11 While these provisions do not refer to abuse for terrorist financing as such and 

thus qualify as indirect intersection only, these regulations reflect increasing pressures on 

charities to establish tight procedures for the internal monitoring of origin and use of funds 

as well as risk-assessments when engaged with external partners. Even though not made 

explicit in statutory regulation, on government websites, “supporting the Canada Revenue 

Agency's role in combating the financing of terrorism in support of the Charities Registration 

(Security Information) Act” is presented as one of the Charity Directorate’s core functions 

(even though this is not the case in statutory regulation).12 Consequently, the Directorate 

provides guidance to charities and monitors them to counter fraudulent practices (Elser 

2010: 53), including terrorism-related offences. 

 

In New Zealand, as a FATF Compliance Report indicates (2009: 160), none of the monitoring 

and sanctions mechanisms available are focused on the risk of the voluntary sector being 

abused for the purposes of terrorist financing, or are being specifically leveraged for that 

purpose. However, similar to the Canadian case, we find that the two areas of regulation 

directly intersect: if an entity is a designated terrorist entity as defined in section 4(1) of the 

Terrorism Suppression Act 2002; or has been convicted of any offence under sections 6A to 

13E of the Terrorism Suppression Act 2002, it cannot register as a charity under the Charities 

Act 2005 (see for details 4.3). Again, while the monitoring of the regulator is not specifically 

linked to the prevention of terrorism offences, it can be used to that effect. Charities 

Services (that replaced the Charities Commission in 2012) have the power to examine and 

inquire into any charitable entity or person who may have engaged in serious wrongdoing 

(Charities Act s. 50). ‘Serious wrongdoing‘ is defined as including several aspects under 

which terrorism-related offences can be subsumed: “An unlawful or corrupt use of the 

funds or resources of an entity” (relevant to terrorist financing), an “act, omission, or course 

                                                           
11

 See: http://www.cra-arc.gc.ca/chrts-gvng/chrts/rvkng/typs/rvk-dt-eng.html, February 26 2015. 
12

See: http://www.cra-arc.gc.ca/chrts-gvng/chrts/bt/mssn_vsn-eng.html, accessed Feb 21 2015 

http://www.cra-arc.gc.ca/chrts-gvng/chrts/glssry-eng.html#crsia
http://www.cra-arc.gc.ca/chrts-gvng/chrts/glssry-eng.html#crsia
http://www.cra-arc.gc.ca/chrts-gvng/chrts/rvkng/typs/rvk-dt-eng.html
http://www.cra-arc.gc.ca/chrts-gvng/chrts/bt/mssn_vsn-eng.html
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of conduct that constitutes a serious risk to the public interest in the orderly and 

appropriate conduct of the affairs of the entity” (relevant to terrorist activity), as well as an 

“act, omission, or course of conduct that constitutes an offence.” Furthermore, the 

regulator has powers to sanction registered charities. It may issue a warning notice to a 

charity if it considers that the charity, or a person connected with it, has been engaging in a 

breach of the Charities Act or serious wrongdoing (s. 54). If the charity or person involved 

fails to remedy the matters covered by the warning notice, the regulator may publish details 

of the possible breach or wrongdoing (s. 55). In the case of a criminal breach of the Charities 

Act or ‘serious wrongdoing‘, Charity Services have the power to make an order preventing 

the entity being re-registered as a charity within a specified period, and/or disqualifying an 

officer of the entity from being an officer of a charity for a specified period, or it may 

deregister a charity entirely (s. 31). Up to 2009 (then the Charities Commission was still in 

place), the regulator had issued notices of proposed deregistration, on various grounds, 

including the entity not being longer qualified for registration, it being engaged in serious 

wrongdoing or a person connected to the entity having been engaged in serious wrongdoing 

(FATF 2009: 160). Again, as in Canada, while we find direct reference to terrorism 

prevention, various regulations in the law constitute an indirect intersection that points to a 

closer connection between charity law and attempts to counter terrorist abuse.  

 

In Australia, the ACNC Act2012 establishes are particularly pronounced intersection 

between charity law and counterterrorism regulation.13 Similar to other cases registration as 

a charity is conditioned upon the organization being “not covered by a decision in writing 

made by an Australian government agency (including a judicial officer) under an Australian 

law that provides for entities to be characterised on the basis of them engaging in, or 

supporting, terrorist or other criminal activities” (ACNC Act, 25-5, 3 (d). Moreover, one 

objective of the charity authority as specified by the Act is the prevention of the abuse of 

charity finances, including for terrorist purposes.14 In the Charity Act 2012, in contrast, 

                                                           
13

 Note that the Australian Charities and Not-for-profits Commission (Consequential and Transitional) Bill 2012 contains 
only minor references, while the Australian Charities and Not-for-profits Commission Regulation 2013 (Cth) (the ACNC 
regulations) does not contain explicit reference to the combat of terrorism. 
14

 According to the Act, the authority ought to “give the public (including donors, members and volunteers of registered 
entities) confidence that: (a) funds sent outside Australia by registered entities: (i) are reaching legitimate beneficiaries; 
and (ii) are being used for legitimate purposes; and (iii) are not contributing to terrorist, or other criminal, activities; and (b) 
activities engaged in outside Australia by registered entities are not contributing to terrorist, or other criminal, activities”. 

http://www.comlaw.gov.au/Details/F2013C00451
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terrorism is subsumed under ‘unlawful behaviour’ which provides a ground for de-

registration.15 While the latter resembles the situation in New Zealand, for instance, the 

authority in Australia is only able to monitor and investigate but not to sanction non-

compliance.16 Whether and, if yes, how the situation would be affected by the abolishment 

of the independent authority currently discussed in parliament needs to be seen. 

The voluntary sector has long been weakly regulated in Ireland (Acheson et al 2004). This 

fundamentally changed with the Irish Charities Act 2009 which is currently in the course of 

being implemented, establishing a register and an independent regulator. It establishes a 

direct intersection, by indicating that a ‘charitable organisation’ “shall not include an 

excluded body”, which is defined as (among alternative characteristics such as “unlawful”) 

“in support of terrorism or terrorist activities, whether in the State or outside the State”. 

This, in turn, means that once an organization is recognized as ‘excluded body’ it can be 

deregistered on this ground.17 The 2009 Charities Act further allows for the inspection of 

charities’ funds that might be used to finance excluded bodies. To which extent the Charities 

Regulatory Authority, only set up in fall 2014, play an active role to prevent or detect 

terrorism-related abuse of charities in the future, is difficult to judge. The statutory 

foundation provides the foundation for an active role. 

As we find mechanisms that constitute an overlap between voluntary-sector and 

counterterrorism regulation in the US, we find a direct intersection between them. Already 

prior to 9/11 the Internal Revenue Code contained provision barring 501 (c) (3) 

organizations from diverting funds for non-charitable purposes, including terrorism, with 

violations being punished by loss of tax-exemption status. Post 9/11 provisions were added 

to suspend all designated terrorist organizations from tax-exempt status (Bloodgood and 

Tremblay- Boire 2010: 151). To apply for 501(c)(3) tax exempt status, organizations in the US 

need to provide detailed financial statements showing receipts and expenditures for the 

current and the preceding three years and the IRS has the right to request additional 

                                                           
15

 See: ACNC Act, Division 3—Disqualifying purpose,  11 Disqualifying purpose In this Act: 
disqualifying purpose means: (a) the purpose of engaging in, or promoting, activities that are unlawful or contrary to public 
policy. Example: Public policy includes the rule of law, the constitutional system of government of the Commonwealth, the 
safety of the general public and national security. 
16

 See: 
http://www.acnc.gov.au/ACNC/About_ACNC/ACNC_role/ACNC_Key_Facts/ACNC/Edu/ACNC_key_facts_and_FAQs.aspx?hk
ey=edbbdee2-a14f-44b2-a1ff-5eac2b5742ec, February 26 2015 
17

http://www.citizensinformationboard.ie/publications/relate/relate_2014_08.pdf, March 12 2015 

http://www.acnc.gov.au/ACNC/About_ACNC/ACNC_role/ACNC_Key_Facts/ACNC/Edu/ACNC_key_facts_and_FAQs.aspx?hkey=edbbdee2-a14f-44b2-a1ff-5eac2b5742ec
http://www.acnc.gov.au/ACNC/About_ACNC/ACNC_role/ACNC_Key_Facts/ACNC/Edu/ACNC_key_facts_and_FAQs.aspx?hkey=edbbdee2-a14f-44b2-a1ff-5eac2b5742ec
http://www.citizensinformationboard.ie/publications/relate/relate_2014_08.pdf
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information in the application process (FATF 2006: 243).The Tax Exempt and Government 

Entities Division had in 2006 approximately 340 examiners in its examination programme for 

charities with an estimated of 30 additional examiners to be hired over the next year (FATF 

2006: 244). While providing guidance to registered organizations to assure compliance with 

tax law, the Division is also involved in the examination of non-compliance.18 More 

specifically, it regulates and monitors exempt organizations through examination of returns 

and compliance checks, with emphasis on assuring that exempt organizations continue to 

meet the statutory requirements for exemption as referred to above (Hopkins 2008).19 

Among the six cases, England and Wales is the only jurisdiction for which charity regulation 

does not explicitly refer to the prevention of terrorist abuse in any way. This does not mean 

though that the Commission is not involved in the prevention of terrorist abuse, since again 

we find terrorism being covered by the use of inclusive concepts, i.e. indirect intersection. 

FATF compliance reports have evaluated the regulatory framework in England and Wales as 

particularly robust in terms of its capacity to counter voluntary sector abuse for terrorist 

purposes. Their report indicates that the Charity Commission “has a range of civil and 

administrative powers that are used in a remedial way to correct abuse within the 

charitable sector, including abuse arising from money laundering or terrorist financing.”  

(FATF 2007: 29). This is the case even though the Charities Act 2011 does not contain explicit 

references to the combat of terrorism or of terrorist abuse and fighting terrorism is not an 

explicit function of the Commission as we found in other cases. To counter such abuse is 

covered by provisions giving the Commission authority to investigate misconduct, as 

specified in Section 15 ‘The Commission’s General Functions.  76 (1), for instance, allows for 

“the suspension of trustees if “that there is or has been any misconduct or mismanagement 

in the administration of the charity”. The latter also constitutes a ground based on which a 

charity can be removed by the Commission from the register. The same goes for any 

organization ‘which it no longer considers is a charity’ (Charities Act 2011, Art. 34), with 

terrorist activity and charitable status being incompatible. In its communications and 

releases, the Commission already provides detailed information to familiarize charities with 

their obligations under the range of UK anti-terrorism legislation – most notably the 
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http://www.irs.gov/uac/Tax-Exempt-&-Government-Entities-Division-At-a-Glance; http://www.irs.gov/irm/part1/irm_01-
001-023.html#d0e108, March 12 2015. 
19

http://www.irs.gov/irm/part1/irm_01-001-023.html#d0e783, March 12 2015. 

http://www.irs.gov/uac/Tax-Exempt-&-Government-Entities-Division-At-a-Glance
http://www.irs.gov/irm/part1/irm_01-001-023.html#d0e108
http://www.irs.gov/irm/part1/irm_01-001-023.html#d0e108
http://www.irs.gov/irm/part1/irm_01-001-023.html#d0e783
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Terrorism Acts 2000 and 2006 and the Terrorist Freezing Assets etc Act 2010 – and gives 

extensive guidance on how to best assure compliance.20 Similarly, it has been actively 

involved in investigating cases of terrorist abuse of charities (Sidel 2010: 37). If the Charities 

Protection Act discussed earlier was passed, its active role in the combat of terrorism would 

be recognized. The Act would not only extend the ability of the Commission to counter 

terrorism, it would put the role that the Commission already plays in helping charities to 

comply with obligations as enshrined in counterterrorist legislation and in investigating 

possible abuse on a more explicit statutory basis. 

 

 

4.3 Indirect Intersections between Voluntary-Sector and Counterterrorism Regulation  

While it is clearly relevant how easily charities as one type of voluntary organization can be 

subsumed under the concept of a terrorist group, the side-effects of derivative offences to 

proscription or designated status (that are linked to supporting terrorist activities indirectly 

rather than the direct participation in terrorist activities) are likely to have broader 

repercussions for the sector. In the following, we therefore tried to map out three aspects 

particularly: first, whether it is necessary that voluntary organizations know that they are 

dealing with a terrorist group to commit an offense and whether they commit an offense if 

they do not know because they made insufficient efforts to gain the necessary knowledge; 

second, how broadly forms of involvement or support – which are criminalized as well - for 

such a group are defined under given legislation and third, how strictly forms of involvement 

or support are sanctioned. 

 

Rather than building on existing legislation, post 9/11 Canada passed its first anti-terrorism 

legislation (Bloodgood and Tremblay-Boire 2011: 158). Since December 18, 2001, article 

83.05 of the Canadian Criminal Code– as introduced by the Anti-Terrorism Act 2001 - allows 

the Governor in Council to maintain a list of entities that are engaged in terrorism, 
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 The Charity Commission: Module 4: Counterterrorism Legislation – An Overview, 
http://forms.charitycommission.gov.uk/media/90836/tkch1mod4.pdf, March 15 2015. 

http://en.wikipedia.org/wiki/Canadian_Criminal_Code
http://en.wikipedia.org/wiki/Governor_in_Council
http://forms.charitycommission.gov.uk/media/90836/tkch1mod4.pdf
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facilitating it, or acting on behalf of such an entity.21 The definition of terrorist activity (and 

thus of a terrorist group that has the purpose of ‘facilitating terrorist activity’) is broad 

(83.01(1), including ‘being an accessory after the fact or counselling in relation to any 

“terrorist activity” (Carter 2011: 12). The current list includes 54 organizations.22 It is not a 

crime to be listed. And while one of the consequences of being listed is that the entity's 

property can be the subject of seizure and/or forfeiture, the focus of the legislation is on 

derivative offences. That means that while the definition of “entity” can encompasses 

voluntary organizations themselves, it is an offence to knowingly participate in or contribute 

to, directly or indirectly, any activity of a terrorist group. Facilitating terrorist activities is 

punished with a maximum of 14 years (see 83.19),23 which is important since “facilitation” 

itself does not presuppose knowledge of a particular terrorist activity 83.19, (2) (Bloodgood 

and Tremblay-Boire 2011: 159).  Similarly, 83.08 prohibits dealing with property directly or 

indirectly owned or controlled by a terrorist group.24 While 83.08 (2) suggests that 

knowledge is a precondition to commit an offence, not knowing is only excused if active 

efforts have been made to gather information about who owned the property (‘all 

reasonable steps’), which in effect places burden on charities to engage in vetting of any 

partners. At the same time, the Code constitutes a list of organizations that (see 83.11 (1)) 

through audits and monthly reports “must determine on a continuing basis whether they 

are in possession or control of property owned or controlled by or on behalf of a listed 

entity”. While this list does not explicitly list charities or non-profits, it can under certain 

circumstances cover them (Carter 2011). Penalties for violating these rules are fines of up to 

$100,000 or prison up to 10 years (83.12) 

 

Until the 9/11 attacks, the only provision to proscribe an organization in Australia could be 

found in Part IIA of the Crimes Act 1914, allowing for the banning of ‘unlawful 

organizations’. While this concept covers terrorist organizations (and remains in force), by 
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https://www.publicsafety.gc.ca/cnt/ntnl-scrt/cntr-trrrsm/lstd-ntts/index-eng.aspx, Feb 26 2015 
22

See: https://www.publicsafety.gc.ca/cnt/ntnl-scrt/cntr-trrrsm/lstd-ntts/crrnt-lstd-ntts-eng.aspx, Feb 26 2015. 
23

https://www.publicsafety.gc.ca/cnt/ntnl-scrt/cntr-trrrsm/lstd-ntts/bt-lstng-prcss-eng.aspx, Feb 26 2015. 
24

83.08 (1) No person in Canada and no Canadian outside Canada shall knowingly (a) deal directly or indirectly in any 
property that is owned or controlled by or on behalf of a terrorist group; (…) (2) A person who acts reasonably in taking, or 
omitting to take, measures to comply with subsection (1) shall not be liable in any civil action arising from having taken or 
omitted to take the measures, if they took all reasonable steps to satisfy themselves that the relevant property was owned 
or controlled by or on behalf of a terrorist group. 
 

https://www.publicsafety.gc.ca/cnt/ntnl-scrt/cntr-trrrsm/lstd-ntts/index-eng.aspx
https://www.publicsafety.gc.ca/cnt/ntnl-scrt/cntr-trrrsm/lstd-ntts/crrnt-lstd-ntts-eng.aspx
https://www.publicsafety.gc.ca/cnt/ntnl-scrt/cntr-trrrsm/lstd-ntts/bt-lstng-prcss-eng.aspx
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2002 two additional legislative regimes have been established for the proscription of such 

organizations: one is based in the Suppression of the Financing of Terrorism Act 2002, 

criminalizing the direct or indirect dealing with assets listed, owned or controlled by a 

proscribed person or entity (re-enacting provisions of the Charter of the United Nations Act 

2001). Regarding this regime, asset holders – which can include charities - are not liable if 

they act in good faith and without negligence (Conte 2010: 590). The other regimes – that 

both has raised more debate and has led to a number of criminal prosecutions by now - is 

based in the Criminal Code, which sets out the process how to proscribe a terrorist 

organization plus a range of derivative offenses against those who our involved with a 

proscribed organization (carrying sentences from 3 to 25 years) (Lynch et al 2009: 4-5). The 

Criminal Code Amendment (Terrorist Organizations) Act 2004 gives the Attorney-General 

discretion to proscribe organizations (including those not identified by the United Nations 

Security Council). Before listing an organisation, the Attorney-General must be satisfied ‘on 

reasonable grounds’ that the organisation “is directly or indirectly engaged in preparing, 

planning, assisting or fostering the doing of a terrorist act, or “advocates the doing of a 

terrorist act.”25 While the conditions for proscription are rather broadly specified to start 

with, the actual law does not contain any more detailed requirements on how the Attorney-

General is to form his or judgement. Currently, 20 organisations are officially listed.26 

 More important, from the perspective of voluntary organizations, are the offenses 

resulting from contact or involvement with a proscribed organization. While being declared 

unlawful under the Crimes Act 1914 leads to sanctions against the organization, the status 

of being listed (that in itself does not mean the group is an ‘unlawful organization’) has 

severe consequences for its supporters, which are particularly relevant for charities that 

might operate in regions where terrorist groups are active. ‘Informal membership’ is 

sufficient to commit an offense, a term not specified in the law that might consist of 

attending a meeting, as is association with an organization. An association offence can be 

committed by a person through mere communication with an ‘informal member’– 

presupposing the person knows the latter is providing support to a terrorist organization 

(Lynch et al 2009: 18-19). Despite the latter knowledge requirement, this vagueness is 

                                                           
25

http://www.nationalsecurity.gov.au/Listedterroristorganisations/Pages/ProtocolForListingTerroristOrganisations.aspx, 
February 25 2015. 
26

http://www.nationalsecurity.gov.au/Listedterroristorganisations/Pages/ProtocolForListingTerroristOrganisations.aspx, 
February 25 2015 

http://www.nationalsecurity.gov.au/Listedterroristorganisations/Pages/ProtocolForListingTerroristOrganisations.aspx
http://www.nationalsecurity.gov.au/Listedterroristorganisations/Pages/ProtocolForListingTerroristOrganisations.aspx
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particularly problematic in conjunction with the broad definition of a terrorist organization 

in which membership and which with contact is criminalized in the first place.  

 Overall, the legal arsenal against terrorist organizations and its potential supporters 

seems particularly broad in Australia, containing separate measures against the 

organizations (through proscription of unlawful organizations) and against their supporters 

– financial or otherwise - (through listing of terrorist organizations), of which the latter are 

specified only vaguely, blurring the boundary between legal and illegal activities. Some have 

argued that the absence of a Bill or Charter of Rights is one reason why the adoption of 

comparatively oppressive laws was possible (Irving 2009: 23).  

 

In Ireland the possibility to proscribe an organization is enshrined in the Offences against 

the State Act 1936. Section 18 of the Act provides the ground to declare an organization 

“unlawful”, a concept defined broadly with a variety of activities rendering an organization 

unlawful, including an organization that “(d) engages in, promotes, encourages, or 

advocates the commission of any criminal offence or the obstruction of or interference with 

the administration of justice or the enforcement of the law”, i.e. covering the promotion 

and advocacy of violent acts, not just their planning or carrying out. The making of a 

suppression order imposes a long list of restrictions on the organization, which have been 

expanded in later amendments in the Offences against the State (Amendment) Act 199827 

and a wide range of subversive organizations on both sides of the Northern Ireland conflict 

have been made subject to such suppression orders. Being a member of an unlawful 

organization is a criminal offence carrying a maximum penalty of seven years (Hamilton 

2007: 8-9).28 

 While a terrorist organization qualifies as an ‘unlawful organization’ under the initial 

provisions, the 2005 Criminal Justice (Terrorist Offences) Act added terrorism to the 1939 list 

as an explicit ground to suppress an organization, providing that terrorist groups that 

promote, encourage or advocate the commission of terrorist activities are unlawful 
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REPORT 0F THE COMMITTEE TO REVIEW THE OFFENCES AGAINST THE STATE ACTS,1939 – 1998 AND RELATED MATTERS, 
(Hederman Report), 2002,http://www.justice.ie/en/JELR/hederman%20report.pdf/Files/hederman%20report.pdf, Feb 27 
2015. 
http://www.inis.gov.ie/en/JELR/Pages/Review_of_the_Offences_against_the_State_Acts, Feb 27 2015. 
28

“Any person who recruits another person for an unlawful organization or who incites or invites another person (or other 
persons generally) to join an unlawful organization or to take part in, support or assist its activities shall be guilty of an 
offence and shall be liable on conviction on indictment to imprisonment for a term not exceeding 10 years.” 

http://www.justice.ie/en/JELR/hederman%20report.pdf/Files/hederman%20report.pdf
http://www.inis.gov.ie/en/JELR/Pages/Review_of_the_Offences_against_the_State_Acts
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organizations within the meaning of the Offences Against the State Acts, 1939 -1998 

(Hamilton 2007: 15). Prior to the 2005 Act, no previous act defined or used the term 

“terrorist activities” or “terrorist related activities”. This list of criminalized activities was 

extended by the Criminal Justice (Terrorist Offences) (Amendment) Bill 2012. Under the 

2005 Act, it is an offence to engage in, or attempt to engage in, any terrorist activity or any 

terrorist-linked activity or even threaten to engage in terrorist activity.29 That said, 

recognizing this broad definition, the 2005 Act also creates exceptions to permit protest, 

advocacy, dissent, strikes, lock-outs or other industrial action (Hamilton 2007: 16) and thus 

prevents the criminalization of these activities.  

The 1936 Act focused on disabling the suppressed organization by removing property, etc., 

while later amendments created derivative offenses. For instance, amendments in 1985 

madethe holding of money for the support of an unlawful organization (without this money 

being the organization’s property)as well as the collection of funds by individuals for such 

organizations a criminal offence). Later, the 2005 Act created a new offence of financing 

terrorism creating a scheme for freezing and confiscating funds used or allocated for use in 

connection with the offence of financing terrorism, or funds that are the proceeds of such 

an offence.30 This part also introduces a procedure based on the Proceeds of Crime Act 1996 

for the freezing, restraint or confiscation of funds, by means of a court order, that are in the 

possession or control of a person and that are being used or may be intended for use in 

committing, or facilitating the commission of, a terrorist offence or an offence of financing 

terrorism. The legislative acts following the initial 1939 act strengthen already existing 

regulation of unlawful activity, adding mainly terrorist offences as separate category, and 

widening the possibility to pass a suppression order. It does not replace existing regulations 

or introduce new processes and current legislation regarding the criminalization of 

derivative offences is relatively circumscribed. That said, the Irish parliament is currently 

discussing new counterterrorism legislation: the Criminal Justice (Terrorist Offences) 
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 Country Profile Ireland, 
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=8&ved=0CEgQFjAH&url=http%3A%2F%2Fwww.nottin
gham.ac.uk%2Fhrlc%2Fdocuments%2Fpublications%2Fcthr%2Fcountryprofileireland.doc&ei=LPcGVbq5CISrPbjogLgI&usg=
AFQjCNEoDZN6IPTD3qaXyrxz9DxoDQrYqg&bvm=bv.88198703,d.ZWU, March 15 2015. 
30

Codexter Profiles on Counterterrorism Capacity, Ireland Report 2007. 
http://www.coe.int/t/dlapil/codexter/4_theme_files/country_profiles/CODEXTER%20Profiles%20%282007%29%20Ireland
%20E.pdf, March 15 2015. 

http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=8&ved=0CEgQFjAH&url=http%3A%2F%2Fwww.nottingham.ac.uk%2Fhrlc%2Fdocuments%2Fpublications%2Fcthr%2Fcountryprofileireland.doc&ei=LPcGVbq5CISrPbjogLgI&usg=AFQjCNEoDZN6IPTD3qaXyrxz9DxoDQrYqg&bvm=bv.88198703,d.ZWU
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=8&ved=0CEgQFjAH&url=http%3A%2F%2Fwww.nottingham.ac.uk%2Fhrlc%2Fdocuments%2Fpublications%2Fcthr%2Fcountryprofileireland.doc&ei=LPcGVbq5CISrPbjogLgI&usg=AFQjCNEoDZN6IPTD3qaXyrxz9DxoDQrYqg&bvm=bv.88198703,d.ZWU
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=8&ved=0CEgQFjAH&url=http%3A%2F%2Fwww.nottingham.ac.uk%2Fhrlc%2Fdocuments%2Fpublications%2Fcthr%2Fcountryprofileireland.doc&ei=LPcGVbq5CISrPbjogLgI&usg=AFQjCNEoDZN6IPTD3qaXyrxz9DxoDQrYqg&bvm=bv.88198703,d.ZWU
http://www.coe.int/t/dlapil/codexter/4_theme_files/country_profiles/CODEXTER%20Profiles%20%282007%29%20Ireland%20E.pdf
http://www.coe.int/t/dlapil/codexter/4_theme_files/country_profiles/CODEXTER%20Profiles%20%282007%29%20Ireland%20E.pdf
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(Amendment) Act 201431 creates three new offences in relation to terrorist activity: public 

provocation to commit a terrorist offence; recruitment for terrorism and training for 

terrorism.32 At the same time, knowledge requirements seem to have remained intact and 

are not qualified within the law. Regarding terrorist financing, for instance, the 2005 

Criminal Justice (Terrorist Offences) Act indicates (13.) that “a person is guilty of an offence if 

(...) the person by any means, directly or indirectly, unlawfully and wilfully provides, collects 

or receives funds intending that they be used or knowing that they will be used (...) [italics 

added]. Similarly, providing assistance to a terrorist organization constitutes an offence only 

if such assistance is rendered knowingly (21.A (1)).  

 

In New Zealand, the Terrorism Suppression Act 2002 introduced regulations for designating 

terrorist organizations (a regulation to proscribe unlawful organizations similar to Australia 

does not exist). Currently, 20 organizations are designated. The regulation makes a 

distinction between terrorist entities and associated entities with terrorist entities being 

suspected of having knowingly carried out or participated in carrying out terrorist activities, 

while associated entities are suspected of facilitation or participating in the execution of a 

terrorist act. Problematically, organizations cannot make their case prior to designation and 

a notice of designation does not need to give any reasons (Conte 2010: 595-6). As in a range 

of other countries discussed, the purpose of designation is to prohibit dealings with the 

respective entities rather than suppressing the organization as such. The Suppression Act 

creates four offences in this respect: it prohibits dealing with property of a designated 

organization, making property or financial support available to such an organization, 

recruiting members for the group and participating in the group. All four offences 

presuppose knowledge of the group being designated (which is relatively narrowly defined, 

see above), with the last-mentioned offence also linked with an intention to facilitate 

terrorist acts (Conte 2010: 614). More specifically, the 2002 Act prohibits the making 

available of property, of financial or related services to designated organizations.  While as 

in other cases boththe direct and indirect provision of financial support is criminalized, 
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 This bill amends Criminal Justice (Terrorist Offences) (Amendment) Act 2005 in order to give effect to Council Framework 
Decision 2008/919/JHA which amended Council Framework Decision 2002/475/JHA on combating terrorism 
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http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/State_of_Play_of_
Bills_before_the_D%C3%A1il/, indicated as still in process (Senead stage). 
http://www.justice.ie/en/JELR/Pages/SP14000269, Feb 27 2015. 

http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/State_of_Play_of_Bills_before_the_D%C3%A1il/
http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/State_of_Play_of_Bills_before_the_D%C3%A1il/
http://www.justice.ie/en/JELR/Pages/SP14000269
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provisions have to be made ‘wilfully and without lawful justification or reasonable excuse’, 

which presupposes intention and knowledge on behalf of the actor, be it an individual or a 

charity.33 While the formulation suggests that a combination of reckless behaviour and lack 

of knowledge due to gross neglect might constitute an offence, the threshold for 

committing an offence is higher than in the other cases where the intent/knowledge 

requirements have been relaxed.34 The maximum sanction is 14 years. Concerns about 

preventing the abuse of the designation process had been alleviated based on a 

qualification in the Terrorist Suppression Act that specified that the provision or collection of 

funds with the intention or knowing that they are used for advocating democratic 

government or human rights was not an offence, as long as the organization is not involved 

in terrorist acts. This qualification, however, was repealed in the Terrorism Suppression 

Amendment Act 2007 (Conte 2010: 616-7). 

 

In the UK we find separate processes for proscription and designation.Designation denotes a 

process through which an organisation or group is subject to financial restrictions in the 

UK.35 Under the Terrorist Asset-Freezing etc Act 2010, persons or entities are designated 

because HM Treasury has reasonable grounds to suspect (in the case of an ‘interim’ 

designation) or believe (in the case of a ‘final’ designation) that they are or have been 

involved in terrorist activity or are owned, controlled or acting on behalf of or at the 

direction of someone who does.36 Separately, we find provisions for proscription. Unlike in 

New Zealand and Canada and similar to Australia that has had a respective provision in the 

Criminal Code for many decades, proscription was possible already under the Public Order 

Act 1936 (see on the application of this provision Bourne 2015). This act criminalizes the 

management, involvement or support of associations established “for the use or display of 

                                                           
33

 “In a prosecution for financing of terrorism, it is not necessary for the prosecutor to prove that the funds collected or 
provided were actually used, in full or in part, to carry out a terrorist act.” 
34

8 Financing of terrorism (1) A person commits an offence who, directly or indirectly, wilfully and without lawful 
justification or reasonable excuse, provides or collects funds intending that they be used, or knowing that they are to be 
used, in full or in part, in order to carry out 1 or more acts of a kind that, if they were carried out, would be 1 or more 
terrorist acts. 
35

http://hmt-sanctions.s3.amazonaws.com/sanctionsconlist.pdf, Feb 25 2015 
36

There are separate regimes whereby persons or bodies are designated because they are associated with Al-Qaida, or the 
Taliban. http://forms.charitycommission.gov.uk/detailed-guidance/protecting-your-charity/protecting-charities-from-
harm-compliance-toolkit/chapter-1-charities-and-terrorism/chapter-1-module-6-designated-individuals-and-entities/, Feb 
27 2015. [Advice by charity commission about proscription/designation] 
See also: http://forms.charitycommission.gov.uk/detailed-guidance/protecting-your-charity/protecting-charities-from-
harm-compliance-toolkit/chapter-1-charities-and-terrorism/chapter-1-module-6-designated-individuals-and-
entities/#sthash.Qc6WvHJU.dpuf 

http://hmt-sanctions.s3.amazonaws.com/sanctionsconlist.pdf
http://forms.charitycommission.gov.uk/detailed-guidance/protecting-your-charity/protecting-charities-from-harm-compliance-toolkit/chapter-1-charities-and-terrorism/chapter-1-module-6-designated-individuals-and-entities/
http://forms.charitycommission.gov.uk/detailed-guidance/protecting-your-charity/protecting-charities-from-harm-compliance-toolkit/chapter-1-charities-and-terrorism/chapter-1-module-6-designated-individuals-and-entities/


25 
 

physical force in promoting any political object”.37 14 organisations in Northern Ireland such 

as the IRA or the Ulster Freedom Fighters were proscribed under this legislation.38  

While a range of other counterterrorism laws have been passed afterwards, 

proscription is further regulated in the Terrorism Act 2000, according to which the Secretary 

of State can list an organization if: “the organisation is concerned in terrorism if it— (a) 

commits or participates in acts of terrorism, (b) prepares for terrorism, (c) promotes or 

encourages terrorism, or (d) is otherwise concerned in terrorism" (Terrorism Act 2000, 

S3).The final section on ‘otherwise concerned in terrorism’ has been especially criticized as a 

catch-all phrase providing the Secretary of State with extensive leeway (Conte 2010: 593). 

The Terrorism Act 2006 (following the 2005 London terrorist bombings) further added the 

‘glorification’ of terrorism as a  ground for proscription, glorification understood as 

something that should be emulated without the emulation needing to take place (Dunn 

2008: 15). 

 According to the Terrorism Act 2000, ‘action taken for the benefit of a proscribed 

organization’ falls under the definition of terrorism under Section 1 of the Act without 

referring to other criteria (e.g. that the action was designed to intimidate the public) (Conte 

2010: 594). It further created three derivative offences regarding proscribed organizations: 

membership in, (non-financial) support of and the wearing of uniforms or emblems of a 

proscribed organization.39 Particularly important to voluntary organizations, terrorist 

property is defined very broadly as ‘money or other property which is likely to be used for 

the purpose of terrorism’ (including resources of a proscribed organization) (Section 14).In 

case of suspicion of any violation of any terrorist property offences, there is a duty to report 

to the police. The maximum sentence for these offences is 14 years imprisonment. While 

similar provisions in other countries presupposed knowledge of the nature of property or 

funds to commit an offence, as we have seen in the Irish case, for instance, UK legislation 

                                                           
37

"2.-(1) If the members or adherents of any association of persons, whether incorporated or not, are (a) organised or 
trained or equipped for the purpose of enabling them to be employed in usurping the functions of the police or of the 
armed forces of the Crown; or (b) organised and trained or organised and equipped either for the purpose of enabling 
them to be employed for the use or display of physical force in promoting any political object, or in such manner as to 
arouse reasonable apprehension that they are organised and either trained or equipped for that purpose; then any person 
who takes part in the control or management of the association, or in so organising or training as a foresaid any members 
or adherents thereof, shall be guilty of an offence under this section" (POA 1936). 
38

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400902/Proscription-20150123.pdf, 
Feb 26 2015 
39

 There is some overlap with provisions in the Public Order Act. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/400902/Proscription-20150123.pdf
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relaxes this requirement considerably by qualifying it ‘knowing, or having reasonable cause 

to suspect’ (Conte 2010: 231-2; Bloodgood and Trembay-Boire 2011: 155).  

  

Unlike some of the other countries studied, the United States has traditionally not aimed at 

outlawing organizations as such but focused on the activities of organizations’ members 

(with mere membership of an organization whose leadership engages in subversive 

operations being insufficient to constitute an offense). The one exception, that was 

eventually invalidated by the Supreme Court, was the attempt to ban the Communist Party 

based on the Internal Security Act of 1950 (Tushnet 2009: 357; 365). The 1993 bombing of 

the World Trade Center, however, led to the introduction of a range of legal provisions to 

counteract charitable ties to terrorism, including a process for proscribing terrorist 

organizations. Before 9/11, however, provisions to dissolve voluntary organizations had not 

been used (Bloodgood and Tremblay-Boire 2011: 150). The Antiterrorism and Effective 

Death Penalty Act 1996 passed after the Oklahoma City bombing criminalized ‘material 

support’ of terrorist organizations by charities and other vehicles. Post 9/11 the Patriot Act 

facilitated proscription and broadened the range of terrorist of offences based on which the 

government could seize assets (‘persons engaged in planning or perpetrating...terrorism’) 

and broadened the scope of ‘material support or resources’ (e.g. to expert advice or 

assistance to terrorist organizations, training). The term "material support or resources" is 

defined as " any property, tangible or intangible, or service, including currency or monetary 

instruments or financial securities, financial services, lodging, training, expert advice or 

assistance, safehouses, false documentation or identification, communications equipment, 

facilities, weapons, lethal substances, explosives, personnel (1 or more individuals who 

maybe or include oneself), and transportation, except medicine or religious materials (18 

U.S.C. § 2339A(b)(1)”. While some qualifications are made (‘except medicine or religious 

materials’), these provisions still establish wide-ranging discretion and it has been argued 

that – due to their breadth - these laws do not require proof that individuals intended to 

support terrorism. Later revisions underscored the absence of a specific ‘intent 

requirement’ in the legislation, with the only requirement being that the donor or supporter 

knows that the recipient is a designated foreign terrorist organization or engages in terrorist 

activity. The focus on knowledge rather than intent requirements seems, however, rather 

the norm than the exception in the common law democracies. The Act expanded penalties 
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for material support to a maximum of 15 years, or if someone dies to life sentence. 

Furthermore, in 2002, the financing of terrorism – ‘to wilfully amass funds for terrorist 

activities’ was prohibited, sanctioned by up to 20 years imprisonment (Bloodgood and 

Tremblay-Boire 2011: 150). On charges of violating the prohibition of ‘material support and 

resources’ to a foreign terrorist organization, the government closed and froze the assets of 

several charities, while also having been subject to various litigations (Sidel 2010: 14-15; 

25).40 

 Non-profits suspected of being involved in terrorist financing can be designated 

based on Executive Orders 13224 and 12947. Once designated, US charities are prohibited 

from dealing with and receiving contributions from these organizations.Executive Orders 

13224 allows for the blocking of assets of organizations that are ‘controlled by’ or 

‘otherwise associated’ with suspected terrorists, and prevents the provision of funds or 

goods including humanitarian donations such as clothes or food (Bloodgood and Tremblay-

Boire 2011: 150). Executive Order 13224 does not include a ‘knowledge’ or ‘intent’ clause, 

leaving organizations vulnerable to charges of supporting terrorist organizations whose 

nature they were  not aware of (Bloodgood and Tremblay-Boire 2010: 150). By May 2006, 

the US had designated 41 charities under Executive Orders 13224 and 12947, including 5 

US-based charities (FATF 20XX: 243).  

 

Conclusions 

In the course of this paper we have examined the various connections between voluntary-

sector or charity regulation and counterterrorism regulation to assess how constraining 

regulatory frameworks that currently apply to charities (as central legal vehicle) compare 

across democracies and the extent to which constraints are tied to the prevention of terrorist 

abuse of voluntary organizations, especially those that take the legal form of charity. As laid 

out in the conceptual part of the paper, the overlap between counterterrorism and charity 

law and the reference to the combat of terrorism in charity law (indirect intersections) are 

                                                           
40

18 U.S.C. § 2339A(b)(2) provides that for these purposes “the term ‘training’ means instruction or teaching designed to 
impart a specific skill, as opposed to general knowledge.” 18 U.S.C. § 2339A(b)(3) further provides that for these purposes 
the term ‘expert advice or assistance’ means advice or assistance derived from scientific, technical or other specialized 
knowledge.’’ See: http://www.state.gov/j/ct/rls/other/des/123085.htm, Feb 26 2015 

 

http://www.state.gov/j/ct/rls/other/des/123085.htm
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only part of the picture. The discussion has shown that indirect intersections through, for 

instance, the expansion of derivative offences linked to the support for terrorist activities 

can be just as challenging to manoeuvre for voluntary organizations.  

[Overview Table 2 about here] 

Table 2 gives an overview of core regulatory elements identified in the discussion. Overlap is 

least wide-spread, while we find direct intersection in most countries and indirect 

intersections in all of them. We only find cases of overlap in the US and Canada, with the US 

having adopted several mechanisms. In both countries those were adapted post 9/11, 

signalling that the event indeed has led to a tighter interconnection between the two areas 

of legislation reflecting a more wide-spread perception of voluntary organizations as a 

potential security risk (Sidel 2010). We find direct reference to the combat of terrorism in 

voluntary regulation in all jurisdictions except for the UK. This difference, however, does not 

adequately reflect the activities of the Charity Commission of England and Wales which pro-

actively advises charities on how to comply with the range of counterterrorism legislation 

and has investigated charities suspected of being involved in terrorist financing, even 

thought the Charity Act does not refer to this task specifically. Generally, it has become clear 

in this section that the focus on direct intersection in charity or voluntary-secctor law gives 

only an incomplete picture of the extent to which central regulators have reoriented their 

focus towards activities that help to counter terrorism, especially by using provisions against 

‘unlawful behaviour’, ‘misconduct’ or ‘wrongdoing’ that cover terrorist activities. 

In Australia the direct intersection is most explicit with statutory legislation specifying the 

prevention of terrorist finance as one objective of the ANCN, the charity regulator. In all five 

cases with a direct intersection, regulation concerns the eligibility criteria to become or 

remain a charitable or tax-exempt organization, i.e. explicitly excludes terrorist 

organizations from privileges. In the US and Ireland the authority in charge has further 

investigatory power in case of suspected abuse of charity finance for terrorist activities. 

With exception of the US where terrorist activities were a disqualifying ground for charitable 

status before 9/11, direct intersections in the other cases have been created after the 

event. This might be linked to the fact that New Zealand, Ireland and Australia only passed 

charity laws establishing stronger regulators in a period when terrorist financing through 
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charities was problematized as one dimension to be considered in new legislation. England 

and Wales had already a Charity Commission with strong monitoring and investigatory 

powers in place to counter ‘misconduct’ of charities that covers all types of violations of the 

law including terrorist offences. On that basis, it might have been more natural to 

strengthen the Commission generally (especially since inefficiencies had been heavily 

criticized in past government reviews) to meet that function more effectively, rather than 

highlighting the functions through a statutory recognition. That said, if the Protection of 

Charities Bill is passed, this picture would change, putting the Commission’s activities in 

counterterrorism on a statutory foundation.  

Asking how liberal the six common law democracies (still) are, it is fair to say that they all 

have by now developed a range of mechanisms to try to counter terrorist threats and that in 

all cases they – if only indirectly- affect voluntary organizations and constrain their 

autonomy. The main burden is not necessarily that proscribed or designated organizations 

cannot be recognized as charities anymore. Even if legal conceptions of terrorist groups are 

very encompassing (which they are in some cases), only a minority of charities will be 

directly affected by those regulations.  Costs are more likely to be a consequence of the 

expansion of investigatory powers of regulators when it comes to suspicions of misuse of 

charity finances, which pushes the organizations to invest more resources in internal 

reporting and documentation of finance flows and checks on their income sources and on 

the beneficiaries of their funds. Similarly, the shifting of legal responsibility of making sure 

organizations do not commit an offence due to ‘lack of knowledge’ regarding their own staff 

or partner organizations (which might have a direct or indirect link to designated groups) 

creates additional pressures. In a majority of countries intent and knowledge requirements 

have been at least relaxed in specific areas that link to terrorist financing, support for 

terrorist activities or the handling of terrorist property. Wide-ranging notions of ‘support’, 

for instance, can impose considerable constraints on what voluntary organizations can do if 

the line between legal and illegal behaviour is difficult to draw, if only by inviting risk-averse 

behaviour to avoid such ambiguities, especially if organizations operate abroad in territories 

where designated groups are active (Bloodgood and Tremblay-Boire 2011).  

While we can detect shifts post 9/11 in the interplay between voluntary sector and 

counterterrorism legislation towards more constraints on voluntary organizations in all six 
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jurisdictions, the extent of change and its legal forms vary. We find that two countries – 

Canada and New Zealand - established new regimes of proscription or designation post 9/11 

(focusing on derivative offences rather than criminalizing the actors themselves). All other 

countries had provisions for proscription already in place, in Australia, Ireland and the UK 

for many decades, in the US since the 1990s as a response to earlier terrorist attacks. While 

the UK resembles Australia and the US in having introduced significant change on top of 

these pre-existing mechanisms, the UK started doing so already before 9/11 in 2000 (though 

enhanced by 9/11 and the 2005 London bombings). Finally, Ireland had extensive 

mechanisms for suppressing unlawful organizations in place since the 1930s. While 

especially provisions linked to derivative offenses were expanded (initial legislation focused 

on the direct suppression of the organization instead), change has been more incremental 

and shows the highest level of continuity. That said, with the Criminal Justice (Terrorist 

Offences) (Amendment) Act 2014 significant legislative change is currently discussed which 

would move Ireland closer to the other democracies overall. Given their long-lasting 

problems in relation to the Northern Ireland conflict it fits the picture that Ireland and UK 

showed the most nuanced shifts post 9/11. Australia seems to have shifted most 

considerably – strengthening existing mechanisms and adding new mechanisms on top of 

them. This happened even though until recently Australia itself had not been subject to 

major terrorist attacks on home soil.   That said, the country has seen an increasing 

emphasis on national security across numerous policy areas since 2001 (a trend in which 

charities have been caught), accelerated by the occurrence of terrorist attacks involving 

Australians in reasonably close proximity to Australia (for example, the Bali Bombings in 

2002). 

Taking all three dimensions together, the overview in Table 2 suggests that currently, the US 

and Australia have the widest range of instruments to counter terrorist abuse in relation to 

connections between voluntary sector and counterterrorism regulation, including the 

highest maximum sentences (or vice versa, that they are – relatively speaking - least liberal). 

Between the two the US imposes more constraints than Australia and seems more robust in 

the medium term. This is not only the case because US legislation explicitly links voluntary-

sector funding with countering terrorism through requiring Anti-Terrorism Certificates but 

also because in Australia legislation is currently under way to abolish the Australian charity 
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regulator for cost reasons, which might lead to weaker monitoring of charity compliance 

with the regulatory framework in place. Canada and the UK somewhat trail behind them in 

terms of regulatory constraints affecting the voluntary sector. While the Charities 

Registration (Security Information) Act in Canada constitutes an overlap between the two 

areas of regulation, the situations to which it applies are relatively narrowly defined and, in 

practical terms, represents are rather technical measure (Sidel 2010: 56). And while the 

broad specification of terrorist facilitation and the absence of a knowledge requirement 

regarding facilitation have been criticized, this development as we have seen is not unique 

in the common law democracies, while maximum sentences are comparatively moderate. 

The UK can criminalize organizations that are ‘otherwise concerned in terrorism’ given the 

government extensive leeway, we only find a qualification (rather than the lack) of a 

knowledge requirement in the area of terrorist financing (‘knowing, or having reasonable 

cause to suspect’). Unlike the former cases, in Ireland knowledge requirements regarding 

derivative offences seem to remain intact. This, however, is somewhat counterbalanced by 

a broad notion of ‘terrorist group’ and the criminalization of the mere ‘threatening to 

engage in terrorist activity’. New Zealand, least affected by terrorist attacks on home soil, is 

located on the other (most liberal) end with relatively specific conceptions of terrorist 

groups and knowledge requirements intact, except for the area of terrorist financing where 

in case of negligence an offence is possible.  
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Table 2: Overview of Statutory Connections between Voluntary-Sector and Counterterrorism Regulation 

 United States Canada New Zealand Australia UK Ireland 

 
Overlap 

Anti-Terrorism Certificates 
required from USAID partners 
and participants in Combined 
Federal Campaign (CFC) 

Charities Registration 
(Security Information) Act 

n/a n/a n/a 
 
[Protection of Charities Bill] 

n/a 

Direct 
Intersection in 
Voluntary 
Regulation 

Internal Revenue Code: 
a)De/registration Charitable 
Status 
b) Barring of use/inspection of 
charity funds that might be 
used for terrorist financing 

Income Tax Act: 
a)De/registration for 
Charitable Status 
 

Charities Act 2005:  
a)Charity De/registration 

ACNC Act 2012:  
a)Charity De/registration 
b)Objective of regulator to 
prevent abuse of charities 
for terrorist financing 
 

n/a Charities Act 2009: 
a)Charity De/registration 
b)Barring of 
use/inspection of charity 
funds that might be used 
for terrorist financing  

 
 
 
Indirect 
Intersection 
through 
Regulation of 
Proscription/ 
Designation 

Development of  pre-existing 
regulation of proscription & 
adoption of new listing/ 
designation process 
 
Derivative Offences (up to 15 
years, if someone dies life 
sentence): Very encompassing 
notions of ‘material support’41 
and of ‘association with 
terrorist organizations’  
 
 
 
Absence of knowledge 
requirement in relation to 
blocking of assets; intent and 
knowledge requirements in 
relation to terrorist financing 

New listing/ designation 
process focused on 
derivative offences 
 
 
Derivative Offences (up to 
10 years imprisonment): 
Vague notion of 
‘facilitation’ linked to 
expansive notion of 
‘terrorist organization’ 
 
 
 
Absence of knowledge 
requirement in relation to 
‘facilitation’ of terrorism; 
relaxation of knowledge 
requirement in relation to 
terrorist finance 

New listing/ designation 
process focused on derivative 
offences 
 
 
Derivative Offences (up to 14 
years imprisonment): 
Relatively specific; narrow 
definition of terrorist 
organization, knowledge of 
designated status of 
organization that is supported 
condition for offence 
 
Limited relaxation of intent 
and knowledge requirements42 
in relation to terrorist financing 

Development of  pre-existing 
regulation of proscription & 
adoption of new listing/ 
designation process  
 
Derivative Offences (up to 25 
years): Vague notion of 
‘support’ linked to expansive 
notion of ‘terrorist 
organization’  
 
 
 
 
Limited relaxation of 
knowledge requirement in 
terrorist financing43

 

Development of  pre-existing 
regulation of proscription & 
adoption of new listing/ 
designation process  
 
Derivative Offences (up to 14 
years imprisonment): Vague 
notion of ‘terrorist property’ 
linked to expansive notion of 
‘terrorist organization’ 
 
 
 
 
Relaxation of knowledge 
requirement in relation to  
terrorist financing 
 

Development of pre-
existing regulation 
proscription 
 
 
Derivative Offences (up to 
10 years imprisonment): 
Vague notion of ‘terrorist 
group’; criminalization of 
‘threatening to engage in 
terrorist activity’44 
 
 
 
Intent or knowledge 
requirements in relation to 
terrorist financing; 
knowledge requirement in 
relation to terrorist 
support 

Note: Bills Currently Under Review [brackets 

                                                           
41

 Note that some exceptions are made e.g. ‘except medicine or religious materials’. 
42

The Terrorism Suppression Act 2002 uses the following qualification for committing an offence: ‘wilfully and without lawful justification or reasonable excuse’. 
43

Good faith and absence of negligence free asset-holder from liability. Knowledge requirement is given in relation to offences linked to proscription. 
44

 The 2005 Criminal Justice (Terrorist Offences) Act creates exceptions to permit protest, advocacy, dissent, strikes, lock-outs or other industrial action (Hamilton 2007: 16). 


