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Abstract 

This paper questions why mainstream theoretical frameworks from politics and international 

relations tend to overlook the important influence of judicial factors – such as domestic and 

international courts and human rights frameworks – in the process of electoral reform. While 

a number of sub-disciplines that deal with the role of courts within the realm of politics have 

thrived, these tend to be relatively marginal and focus exclusively on domestic law as 

practiced through higher courts, e.g. supreme courts. The compartmentalisation of this 

research leaves the mainstream discipline relatively untouched by its findings even though 

there is strong evidence to suggest that the effects of these domestic judicial bodies, 

especially in their application of the European Convention on Human Rights (ECHR), 

adherence to the Council of Europe’s ‘Electoral Heritage’ or through Governments’ 

implementation of the judgments of the European Court of Human Rights (ECtHR), have 

been significant drivers of reform. 

 

What has further compounded this neglect of the effects of European human rights 

frameworks in this area has been the prevalence of the global compliance literature which 

examines the effectiveness of international law mechanisms through searching for evidence 

of states’ compliance with international or regional human rights regimes and their 

implementation of judgments issued by the relevant adjudicative bodies. This literature tends 

to work from a broad comparative perspective which often accentuates the weakness of these 

mechanisms and focuses on non-compliance. This is primarily because many states at the 

global level are more loosely tied into international law frameworks, where the 

responsibilities of states vary considerably with many of these not submitting to the 

compulsory or ‘contentious’ jurisdiction of the courts adjudicating on behalf of these regional 

or global frameworks, nor do citizens always have the right of individual petition. Thus 

unlike the 47 member states of the Council of Europe, which are subject to the compulsory 

jurisdiction of the ECtHR and whose citizens have the right to petition the Court, some 

influential liberal democracies are not similarly subject to human rights courts yet have been 

key players in shaping the academic discourse and literature on ‘compliance’. This appears to 

have given rise to an over-emphasis on non-compliance and a disbelief in or even disapproval 

of the effectiveness, generally, of international law.  As a result, this approach has generated 

the growing false premise that human rights law is ‘optional’, ineffectual or even poses a 

threat to state sovereignty. While the law literature has been quite vocal in criticising this 

approach, the literature of Politics and International Relations has remained silent. 

 

With the rise of populism across Europe, the vital need for expertise from judicial bodies 

emphasises the urgency for greater understanding of the value, efficacy and importance of 

these frameworks in shaping and adjudicating the way in which, among other things, 

elections are conducted. This paper stresses the need for mainstream theoretical frameworks 

to acknowledge the ECHR as a valid and important explanatory factor for the process of 

political change as a way to legitimise and safeguard this mechanism in a post-Brexit UK. 
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Introduction 

The growing European Court case law, Venice Commission codes of practice and opinions 

on legislation as well as other Council of Europe recommendations relating to elections 

suggest that the ECHR is an important impetus for the reform of electoral procedures and 

laws. Although reference to domestic court rulings and occasionally even international courts 

feature in accounts that describe how election laws or procedures have come to be amended, 

they are conspicuously absent from the models deployed by political scientists to explain the 

impetus for electoral reform.1 This is entirely reasonable insofar as some of these 

amendments may have seemed relatively minor or received little if any coverage in 

mainstream sources of news and so remain more or less confined to the literature of law and 

human rights or those areas of politics that focus in particular and usually exclusively on the 

role of courts. Another contributing factor may be because the ways in which Council of 

Europe standards have shaped election law and procedures are not always straightforward to 

document. But two influential branches of the political science and international relations 

literature which have become particularly popular over the last 20 years may have further 

compounded this neglect. Before examining some of the problems that these two bodies of 

literature pose generally to understanding the role of the ECHR, the next section very briefly 

outlines some of the areas relating to elections in Europe that have been subject to input from 

the Council of Europe where member states have consequently changed their laws on 

elections. Elections are a particularly interesting case study, needless to say, because firstly 

they are a central focus of much political science research which informs policy making and 

secondly because the way in which elections are conducted largely defines the quality of the 

regime. 

 

 

The influence of the ECHR on electoral reform 

The most concrete evidence of the influence of ECHR standards on elections can be found in 

changes to laws or practices that result from domestic court judgments citing the ECHR or in 

direct response to European Court judgments. For example, restrictive or unfair laws that 

hamper participation by political parties such as registration procedures have been identified 

in European Court judgments as violating the right to free elections that have led to 

legislative amendments which promise to rectify or reduce the incidence of these violations. 

Amendments ensuing from European Court judgments have entailed widening the franchise 

in securing voting rights for various minorities,2 or promise to provide a fairer and more 

competitive, open playing field for candidates (Lécuyer, 2014; Bodnár, 2017; Chernishova, 

2017). Electoral thresholds have been lowered for parties and candidates to qualify for seats 

in parliament in accordance with recommendations of the Venice Commission’s Code of 

Good Practice. Some attention has been paid to following the Venice Commission’s 

recommendations on variations in the size of voting districts. 

 

In sum, Council of Europe electoral observation missions confirmed that elections held in 

Europe have remained broadly in line with democratic standards and have generally 

respected the principles articulated in the Venice Commission’s Code of Good Practice on 

Electoral Matters (Report by the Secretary General, 2017: 78). This is reflected in the fact 

that Court judgments finding violations of those rights associated with elections (including 

electoral rights, freedom of assembly and freedom of expression) appear much less often, 

comprising only a fraction of all cases finding violations of the ECHR.3 Overall the vast 

majority of European Court judgments (on all subjects) are addressed incrementally or 

implemented in full by Governments in a timely fashion (CLAHR, 2018). Yet among six 
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leading European Court cases which are of particular concern because of governments’ long-

term failure to implement the European Court’s judgments, cited in the PACE Secretariat’s 

2018 report on the implementation of judgments, two related to electoral rights4 and were 

identified as the result of “disagreement between national institutions or among political 

parties as regards the substance of the reforms required” (CLAHR, 2018: 8) which highlights 

this area to be particularly prone to politicization. This is symptomatic of a more general, 

increasing recalcitrance on the part of a handful of European governments to implement 

judgments, but more seriously, to denigrate the European Court. This phenomenon has been 

“revealed in ‘pockets of resistance’ in particular concerning deeply ingrained political 

issues… and in some… the execution of the Court’s judgments is enveloped in bitter political 

debate as certain political leaders seek to discredit the Court and undermine its authority” 

(PACE, 2017, para 7).  

 

The European Court has found more serious violations that jeopardise the legitimacy of the 

outcome of elections in Azeri and Russian cases. In the case of Davydov and others v Russia5 

the European Court found the incidence of fraud, achieved through a procedure of recounting 

votes at the 2011 local St Petersburg and Duma parliamentary elections to have been 

widespread, casting significant doubt on the legitimacy of the electoral process and 

potentially, the overall outcome. The Strasbourg Court concluded that the significant 

discrepancy between the original results and the figures when recounted in 48 electoral 

precincts indicated that the procedure had not been fairly conducted: “The recounting of 

votes on such a massive scale in itself points to a serious dysfunction in the electoral system 

and is capable of throwing serious doubts on the fairness of the entire process.”6 Moreover, it 

appeared that the ruling party, United Russia, gained significant portions of votes as a result 

of the re-count process at the expense of the opposition parties.7 The Russian Government 

published on the Ministry of Justice website a rejection of the Court’s judgment in its 

entirety.8 

 

Notably, when expressing their disagreement with the European Court’s judgments on 

elections and their reluctance to implement them fully, Azeri and Russian political leaders 

during media interviews have justified their stance with reference to the UK’s position on the 

prisoner voting judgments (author’s interview with a member of the PACE Secretariat, 

Strasbourg, 2017). The recent ‘pockets of resistance’ that have developed in particular over 

the last few years – particularly over the right to free and fair elections – most unusually 

suggest that a small proportion of Member states governments want to curtail the powers of 

the European Court, or that its judgments should no longer be binding as defined in the 

compulsory jurisdiction of the Court. So, although arguably there are much more 

fundamental human rights violations, including the right to life, prohibition of torture, or the 

right to liberty, what concerns the Council of Europe is that this change in a handful of 

Governments’ attitudes has come at a time when populism across Europe is rising and an 

anti-rights agenda is a simple way to secure the electorate’s support (General Secretary’s 

report, 2017). Under such conditions the ongoing scrutiny by the Council of Europe of how 

these member states’ governments are elected is clearly vital to retaining or developing 

democratic standards, as underpinned by human rights, across Europe.  

 

 

Problems encountered in the mainstream literature 

Two examples of key, influential branches of literature from international relations and 

political science which promise relevant theoretical frameworks which might be employed to 

help explain the extent to which the ECHR has influenced domestic states’ legislation are 
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those that focus on the process of compliance with international law and at the domestic 

level, deliberative democracy. So, with the intention of employing theoretical frameworks 

that would bring the research into the mainstream body of literature, as a comparativist with 

an interest in democracy studies, I embarked on applying these two. The following review 

points out some of the inherent problems that these two bodies of literature pose and suggests 

why they may have a corrosive effect on understandings of the role that the ECHR plays and 

its positive effects on domestic legislation. The premises upon which this literature is based, 

and the concepts and methods deployed may in part help explain why the role of the ECHR is 

so neglected in the mainstream political science and international relations literature. 

 

Compliance literature: the dangers of broad comparison 

Much of the literature which models mechanisms of compliance with international law tends 

to work at a broad, comparative level instead of focusing on regional, or individual treaty-

level areas. In the context of Council of Europe treaties, and in particular the ECHR, this 

approach has proven highly problematic as a strategy. While the goal of drawing out 

universal mechanisms across all cases or a number of cases is very appealing and 

academically valuable, and clearly the variables that these scholars identify appear to be 

convincing and often relevant contributory factors in explaining compliance, to varying 

degrees, this comparative approach throws up methodological flaws in comparing unlike 

cases while implicitly attributing to them in this process the nature of like cases.9 This 

literature often does not sufficiently distinguish, most crucially, the differences among the 

various international law frameworks which, aside from political, cultural or other relevant 

variables at the country-case level, of themselves, may in part explain varying rates and 

modes of (and reasons for) compliance.  

 

While close scrutiny of compliance may be important as a way to identify failures in human 

rights frameworks and can also serve as a source of pressure on governments to comply, there 

is some danger in doing so through comparing different Treaty jurisdictions because the 

outcome to this approach generally tends towards finding the lowest common denominator: 

what all share in common. Often working across multiple international law frameworks and 

the generic mechanisms they share, the literature tends to have low expectations of states’ 

compliance, and maintains that ultimately mechanisms are not really available to the 

international or regional organisation or their respective courts to enforce these decisions or 

rules. There is thus a danger of downplaying and blurring the hard law frameworks that exist 

in certain human rights treaties and interpreting all ‘international law’ as having some sliding 

scale of soft, advisory power only.  

 

Thus the comparative literature on compliance tends to make generalisations on the basis of 

norms and theories and implementation practice relating to human rights treaties or 

international law frameworks more broadly, while there is in practice and theory great variety 

among these different adjudicative bodies in terms of performance and frameworks. Scholars 

acknowledge that states’ compliance with the decisions of the European Court of Human 

Rights is higher than with those of the Inter-American Court (Romano, Alter and Shany, 

2013, 19; Çali and Koch, 2014, 304; Hillebrecht, 2014, 48-49; Posner, 2014, 96). Yet some 

assert that the Inter-American Court applies a more stringent, tangible and codified set of 

objectives which are more difficult to achieve in practice (Hawkins and Jacoby, 2010, 84; 

Hillebrecht 2014, 45-46) and so the much higher rate of compliance with European Court 

judgments, as compared to those issued by the Inter-American Court, is better explained by 

the over-generous margin of appreciation which the European Court grants States parties in 
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how they implement judgments under the lax supervision of what they consider to be a less 

than objective monitoring process (Hawkins and Jacoby, 2010, 83-84).  

 

In contrast, others have identified the European Court’s ‘margin of appreciation’ to be a key 

variable which explains the success of the European Convention system, as it prevents 

cultural relativism and inappropriate one-size-fits-all prescriptions for general measures 

(Orentlicher, 2001, 143). Although the ‘peer review’ process of the Committee of Ministers’ 

(composed of Government ministers and high-ranking ambassadors of the respective states) 

may appear a flawed model that would generate political bias in supervision processes, Çali 

and Koch (2014) provide compelling evidence that it is, instead, surprisingly effective. While 

inevitably, there are cases of ‘partial compliance’ with the European Court’s judgments, these 

are clearly identified by the Committee of Ministers in their follow-up supervisory 

mechanisms and they detect and publish these in their reports, as ongoing issues for 

resolution, together with periodic updates from respective governments. On the downside, 

some political bargaining occurs where there is more than one way of implementing a 

judgment which can lead to ministers lobbying for the least onerous form of implementation 

in these cases (Çali and Koch, 2014, 313). Yet this is limited in scope because the Committee 

of Ministers and their deputies defer to the Secretariat in the preparation of progress reports, 

which provides impartiality in both the substance and framework of the monitoring process 

(Çali and Koch, 2014, 316-317). 

 

More importantly, some scholars comparing rates of compliance between the European and 

Inter-American courts (Hillebrecht, 2014, 44-65) fail to note the crucial differences in the 

obligations of the States parties in terms of the right to individual petition and the jurisdiction 

of the court. While the compulsory jurisdiction of the European Court and the right of 

individual petition to the Court are necessary conditions for membership to the Council of 

Europe (and so all 47 member states are subject to these obligations) in contrast, the Inter-

American Court’s jurisdiction is optional, or a state may make reservations to its obligations 

at the time of ratification10 (Rehman, 2009: 293). Thus the most developed states of the OAS, 

including the US and Canada, have opted not to ratify the American Convention on Human 

Rights (Inter-American Commission on Human Rights, 2010, paras 9-10 [5]) and do not 

recognise the jurisdiction of the Inter-American Court. This not only undermines the notion 

that ‘all states are equal under the law’ within the OAS but it largely puts the US and Canada 

outside the jurisdiction of the Inter-American Court (Juaristi, 2013).11 Such variation among 

the different regional and global courts’ jurisdictions and the various nature of these courts’ 

judgments – advisory or binding – when examined in comparative perspective from the 

international relations and political science disciplines in particular – have generated a rich 

and complex range of ways to conceptualise hard and soft law but these unhelpfully entail 

conceptual stretching, with the concomitant danger of downgrading hard law.12  

 

This has allowed scholars to declare, generically, whether or not they ‘buy into’ international 

law as real law – ‘hard’  or ‘soft’ – and how far they consider this law to be ‘binding’ on 

states (Shaffer and Pollack, 2013, 199). Thus some of the literature acknowledges 

commentators as optimists or pessimists, otherwise described as believers, agnostics and 

sceptics in terms of their ‘faith’ in international legal frameworks to secure ‘compliance’ by 

states. Some consider it impossible to definitively establishing a link between international 

law and compliance as cause and effect or the practicalities of determining genuine as 

opposed to prima facie compliance.13 Although as Spiro (2006) convincingly argues, if this is 

so, then establishing motives for compliance with any legal framework, even at the domestic 

level, is equally impossible because it can always be attributed to some form of self-interest, 
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for individuals, collective entities or governments. He thus concludes that a change in law, 

practice or procedure in accordance with the decision or standard articulated should be 

interpreted as ‘compliance.’ 

 

Mary Ellen O’Connell (2011) presents a compelling review of the debate between those 

commentators who ultimately do, or do not ‘believe’ in the power of international law, that is 

between those who begin from the premise of state supremacy – that states enjoy sovereignty 

– and those that consider states are effectively subject to international law. O’Connell notes 

with concern the growth of literature, since the 1960s, that has advocated a reassertion of 

state supremacy (2011, 57-60) which has arisen from common misperceptions that non-

compliance is on the rise and that this is largely because of the lack of effective enforcement 

mechanisms available to international treaty organisations (O’Connell, 2011, 62-63). Much 

of this disillusionment originated from the positivist, realist school of thought prevalent in the 

US (O’Connell, 2011, 61-98) following the US governments’ successive failure to fully sign 

up to the treaties they had helped fashion, leaving their own citizens without an effective 

channel to petition human rights courts (Ignatieff, 2001, 12-14).14 So, broad comparison has 

tended to generate accounts in the scholarly literature which neglect the power of those treaty 

organisations that do successfully secure states’ compliance and more broadly from the 

practice of applying the lowest common denominator an underlying assumption has crept into 

some accounts that all international law is to some extent ‘optional’.  

 

Moreover, there is a corrosive and pessimistic focus on non-compliance at the global level in 

the scholarly literature which is not only ‘profoundly negative’ but has generated 

‘academically incorrect’ arguments (Shaw, 2017, 210-211) that these human rights regimes 

are ineffectual, worthless (Watson, 1979, 612) or imperialist, and so should be scrapped 

(Posner, 2014).  

 

The (in)utility of regime-type to explain compliance 

Other problems ensue from the choice of key variables that have been used to model the 

mechanism of states’ compliance with international law. These models have focused largely 

on the factors of regime type, public debate and the factor of international pressure or 

transnational activism as a way to explain compliance. These are based on a number of 

assumptions. The first is that states parties generally have the political will to comply or they 

do so for pragmatic reasons because of a coincidence of interests between the international 

treaty and government at a particular point in time (Goldsmith and Posner, 2005, 39). And in 

the event of insufficient political will, we may expect a liberal democracy to provide the 

necessary freedoms that allow informed public debate and civil society to urge the 

government to take action, alternatively activism from other countries may help shift an 

intransigent government’s stance. Yet scholars have noted that although exclusive focus on 

regime type, transnational activism and public debate seem to explain the transgressions of 

authoritarian regimes, they are less successful in explaining liberal democracies’ non-

compliance (Jetschke and Liese, 2013, 27). The paradigm excludes the possibility that 

governments of liberal democracies might fail or refuse to comply with international law or 

that there would be insufficient public debate to shift the government’s stance. For example, 

anomalous cases of liberal democracies refusing to comply with international human rights 

standards, such as the US failing to prohibit torture, challenge the model (Sikkink, 2013). 

Ultimately, however, according to Sikkink, public debate – through domestic NGOs and 

international pressure – was the crucial factor in securing compliance, albeit with some delay 

and after a change in presidential administration (Sikkink, 2013). Sikkink notes how the US 
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administration reacted with repression, much as authoritarian states do when confronted with 

the fact that they are violating human rights standards, yet could perhaps more critically 

consider the implications of this in relation to the application of the variable regime type in 

this context. Instead, the general line of argumentation in the literature is that regime type 

best explains compliance (Risse and Sikkink, 2013: 287).  

 

Thus we need to look at the fundamental questions that prolonged non-compliance with 

international law raise about the utility of applying regime type as an explanatory variable in 

this model. Firstly, this implicitly restricts the necessary criteria for a regime to qualify as a 

liberal democracy insofar as the regime in question abides by the rule of law. Thus the model 

fails to recognise that compliance with international law is a direct function of a liberal 

democracy because the rule of law requires that the state protect human rights (Bingham, 

2011: 66-84) and comply with its obligations in both domestic and international law 

(Bingham, 2011:110-129). This ‘thick’ interpretation of the rule of law is nothing new, as it 

was originally articulated in the Universal Declaration of Human Rights in 1948 “It is 

essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against 

tyranny and oppression, that human rights should be protected by the Rule of Law” which has 

been reiterated in the three regional human rights conventions15 as well as other national 

constitutions (Sellers, 2016, 8). More recently, the European Union has similarly 

conceptualised the ‘rule of law’ in Article 2 TEU (Magen, 2016, 1053) and within the sphere 

of the Council of Europe, the Venice Commission has stated that ‘the Rule of Law and 

human rights are interlinked… and that the rule of law would be an empty shell without 

permitting access to human rights’ (Venice Commission, 2016, 9, para 31). So, the rule of 

law explicitly entails ‘compliance with human rights law, including binding decisions of 

international courts’ (Venice Commission, 2016, 12). Since this ‘Rule of Law Checklist’ was 

endorsed by the Committee of Ministers at their 1263rd meeting in September 2016, we may 

infer that the governments of the 47 European member states have thus formally adopted the 

most substantive of interpretations of the rule of law, in accordance with Bingham’s 

conceptualisation. We may therefore conclude that the European understanding of the notion 

‘rule of law’ has clearly evolved beyond those articulated in comparative global frameworks 

to embrace a ‘thick’ interpretation, which includes compliance with (international) human 

rights law as well as domestic laws. 

 

So, according to the criteria set collectively by the 47 member states of the Council of Europe 

(as well as the smaller subset of states within the European Union), for a regime to qualify as 

a liberal democracy requires that it complies with international law, and more specifically, 

within the regional human rights framework of Europe, that it execute the judgments of the 

European Court of Human Rights. In contrast, a ‘thin’ minimalist understanding of the rule of 

law does not include the necessary condition that a state complies with international law – 

howsoever defined. Thus while a ‘thin’ interpretation of the rule of law allows practitioners 

to investigate the relationship between compliance and regime type as two distinct, separate 

variables, as employed in the global comparative models16, the ‘thick’ substantive 

understanding of the rule of law, which underpins the European model, prevents this by 

creating, in research-design terms, a problem of ‘endogeneity’.17 So, in the context of Europe, 

applying ‘regime type’ as an independent variable to explain (the dependent variable of) 

compliance by so-called ‘liberal democracies’ will tell us nothing new, because the two are 

conceptually fused. And in the case of non-compliance (which is defined as a refusal to 

comply or a prolonged and unjustified failure to comply), the regime does not fully qualify as 

a liberal democracy, in which case the anomaly of liberal democracies persistently failing (or 

refusing) to comply should not occur. In other words, where compliance is a necessary 
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condition for a regime to qualify as a liberal democracy, and thus regime type and 

compliance are linked together conceptually, then the only function that compliance can 

serve in research-design terms in relation to regime-type within this model is as a way to 

measure a regime’s credentials and whether it meets the standards of a liberal democracy. So, 

instead of seeking to explain why liberal democracies may fail or refuse to comply with 

international law, the causal arrow is the other way round: compliance reflects the quality of 

the regime and thus can be seen to ‘explain’ (in part, together with other factors) why a 

regime is democratic or authoritarian. 

 

Problems with the quality and nature of public debate 

Other challenges arise in the context of the second variable in the compliance model: public 

debate. These accounts fail to sufficiently address the fact that public debate in a liberal 

democracy does not always naturally lead to the majority of participants advocating that 

rights be protected or promoted. For example, in those instances when this debate is less 

mainstream, activists’ demands may not reach the critical mass necessary to influence 

government, or where the loudest and most influential voices in this debate advocate action 

or policy that falls short of international human rights standards18 this may instead generate 

popular demands for some degree of non-compliance. In such instances, to avoid the ‘tyranny 

of the majority’ and in the absence of some form of override by the government to comply, in 

accordance with their obligations, we might expect (and desire) some intervention by the 

judiciary.  

 

Similarly, such studies examine compliance with these treaties from the perspective of a 

range of criteria that exclude a fundamental explanatory variable: declining political 

participation and the ensuing rise of populism which can be very fertile territory for the 

growth of anti-rights rhetoric and the weakening of human rights values. This is not to say 

that voters have necessarily, generally, become more anti-human rights19, but that under these 

conditions, political parties have become more vulnerable at elections and so are more prone 

to promote in their election campaigns populist, vote-winning policies that may diminish the 

rights of minorities.20 This could lead (or has arguably already led) to a decline in the quality 

of ‘public debate’ on rights-based issues. 

 

So, while Posner argues that the UK’s objection to the European Court’s judgments on 

prisoner voting rights (Posner, 2014, 51-52) is symptomatic of the ‘Twilight of human rights 

law’ and stems from the unworkable nature of these human rights regimes, this instead points 

to a crisis of democracy. Posner considers that all human rights frameworks come from 

imperialistic ‘hubris…which did little good for native populations while entangling European 

powers in the affairs of countries they did not understand’ (Posner, 2014, 148) 

recommending, instead that human rights conventions be dissolved and a new order be 

devised whereby richer states adopt coercive measures to secure better human rights in 

poorer, developing states (Posner, 2014, 147-148). This demonstrates a lack of understanding 

that the ECHR was designed for the protection of citizens in the member states themselves 

(all predominantly advanced western democracies) to prevent the abuse of power by 

executives to the extreme right and left of the political spectrum. It also fails to acknowledge 

the transformative effect the ECHR has had on human rights standards across the European 

continent. According to Posner, the main problem and the main reason for any perceived 

breakdown in compliance with the judgments of international tribunals is, shockingly, 

judicial independence, because independent judges “are more likely to allow moral ideals, 

ideological imperatives, or the interests of other states influence their judgments” and thus 

“pose a danger to international cooperation.” Instead, ‘effective compliance’ is only found 
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where this type of judge is highly dependent on the national government and so, acting as an 

extension of the government, makes decisions in accordance with the governments’ wishes 

(Helfer and Slaughter, 2005, 901-902 quoting Posner and Yoo, 2005). While such a 

recommendation might be welcomed warmly by authoritarian governments around the world, 

thankfully at present this appears to be an unusual and extreme stance. What should be noted 

in this context, from research involving large-scale analysis of judgments and decisions, is 

that the judges at the European Court of Human Rights (and European Court of Justice in 

Luxembourg) are ‘relatively independent… and jurists of high moral character… that do not 

pander to the powerful states that appear before them, but regularly decide high-profile and 

contentious cases in accordance with the rule of law’ (Helfer and Slaughter, 2005, 906-907). 

So, to varying degrees, but more or less inevitably, therefore, these judgments will not be 

welcomed by governments. A tempting solution, that some governments have succumbed to, 

is to galvanise public opinion against the European Court’s decisions through the use of the 

media (General Secretary, 2017). While others seek to justify proposals to rein in the Court’s 

powers by subjecting it to global institutions and harmonising European human rights laws 

with weaker, looser international frameworks. The co-rapporteurs looking into this are 

representatives appointed by the Russian and UK governments.21  A number of respondents 

from the Secretariat of the Parliamentary Assembly voiced serious concern at this initiative 

(author’s interviews 2017). 

 

 

Deliberative democracy to solve the crisis of democracy 

The burgeoning literature on ‘deliberative democracy’, which examines the capacity for 

‘deliberation’ by the broader public and which thus promises to invigorate and offer greater 

legitimacy to the decision-making process, offers a rich source of empirical and theoretical 

material to conceptualise the role of debate and some of its shortcomings. According to some, 

this literature grew out of the crisis of democracy, as a cure for the lack of participation and 

declining support for mass parties, generally, across the world and the need to provide greater 

legitimacy for regimes by politically mobilising people (Chappell, 2012 24-26; Davidson and 

Elstub, 2014, 368-369). While for others the core problem which necessitated the new 

approach was the increased judicialization of politics: ‘much of our politics is made up of a 

broad swath of moral conflicts that should not be usurped by the courts’ (Macedo, 1999, 5) 

and so a universal need to call a halt to the ‘judicial blunderbuss of rights that trump the 

results of democratic deliberations’ (Macedo, 1999, 6). In this vein, some recommend 

circumscribing the scope for judicial review such that citizens should determine when 

legislatures rather than courts should decide issues and that whatever decision reached should 

then be legally binding (Gutmann and Thompson, 1999, 247-248). Although this may seem a 

generous and intuitive gesture to empower citizens, in the very spirit of democracy, to decide 

for themselves, this may appeal to governments wishing to dispense with the variety of 

checks and balances that higher and international courts apply to executive power. Of course, 

not all deliberative democrats actively propose that judges’ wings be clipped or that the 

courts’ powers of judicial review be reduced. But the near absence of the topic of courts from 

this literature as either actors or stakeholders implicitly sidelines the role of courts in this 

process or apparently tries to remove them from the equation of democratic decision-making. 

In an age of growing political populism, this is hazardous, and leads us full-circle to the 

original, intractable problem that decision-making processes do not always lead to the ‘right’ 

decision due to coercion, offered incentives, or an insufficient range of stakeholders were 

involved (Chappell, 2012: 60; 70-71) as they may be morally ‘wrong’, based on inaccurate 

facts or an inadequate knowledge of the topic (Ahlstrom-Vij, 2012) or they may simply be 

unlawful or unconstitutional.  
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Exclusion from the public debate  

Within the literature some have expressed concerns that minorities are unable or less able to 

take part in the ‘public debate’ or cannot do so in a meaningful way. Traditionally, public 

debate is a peaceful and civilised process that results from reasoned, well-informed 

discussion among stakeholders, which then (ideally) leads to consensus. In turn, this should 

improve the quality of decision-making, engage more people in the process and so offer 

greater legitimacy to both the regime and the decisions themselves which could ultimately 

cure the crisis of democracy. Necessarily, therefore, for individuals to participate within this 

process implicitly requires that they ‘subscribe’ to the rules and moral norms underpinning 

the political system within which they are operating (Young, 2001). Although some play 

down the role and potential for elite-manipulation (Perote-Peña and Piggins, 2015, 107) 

others consider that elites structure these debates or forums strategically to achieve specific 

aims, through the choice of issues for debate, the way in which these are mapped out for 

discussion, or the way in which language is used as a means to influence, coerce or 

undermine some groups in society, resulting in certain views or solutions simply not being 

considered during the process (Dawson, 2016; Lupia and Norton, 2017). So, traditionally, 

disadvantaged groups have been considered at risk of exclusion from participating effectively 

in this ‘public debate’ and although a variety of remedies have been proposed to mitigate 

these problems it is not clear that these solutions will consistently have the desired effect 

(Chappell, 2012, 73-96). One empirical case study demonstrated from a project of US 

deliberative polls, how more disadvantaged participants can be very vocal and eloquent in 

their argumentation and perhaps make a greater contribution to the debate than their more 

advantaged counterparts (Siu, 2017). Although this is very encouraging, what is not clear 

here, nor elsewhere in the literature, is how this group’s views (or anyone else’s) actually 

systematically feed into the policy process to shape real outcomes (Gunn, 2017, 90-91), or 

the extent to which they or indeed other groups may be empowered to set agendas which 

effectively address their concerns. 

 

 

The need to bring the role of courts into the mainstream literature on decision-making 

processes  

What appears to be lacking in the deliberative democracy and indeed from other models of 

democracy is the unique function that courts play in the particular context of addressing 

injustices or inequalities that the majority consider entirely acceptable. While the ‘rule of 

law’ appears in various models as a necessary condition for a regime to qualify as a 

democracy, the role of courts in explaining political outcomes and social change appear much 

less visible, or are labelled negatively as judicial activism which challenges political elites 

and threatens democracy. Although a detailed and powerful study in the deliberative 

democracy literature, exclusively focusing on courts, concluded that they offer a superior 

environment to political institutions and certainly constitute legitimate ‘deliberation’ on a par 

with other forums (Young and Triadafilopoulos, 2013; Hübner Mendes, 2013), this work 

appears to have left the mainstream deliberative democracy untouched. As Hübner Mendes 

argues, higher courts in particular, as depicted in the case of constitutional courts, are more 

likely to reach a balanced and well-reasoned decision because of the collegial environment in 

which they discuss issues – giving them a ‘comparative advantage’ as opposed to the 

adversarial nature of political institutions (Hübner Mendes, 2013:3). More importantly, 

perhaps, the competing needs of different groups in societies are more effectively addressed 

in the milieu of a court precisely because judges can operate in a way which is counter-
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majoritarian, in that they challenge the tyranny of the majority (Young and Triadafilopoulos, 

2013: 50-51).22  

 

The counter-majoritarian quality of the courts is perhaps why these particular branches of 

literature fail to explain, or offer an appropriate framework for analysis of, the effects of the 

ECHR, especially when they touch on political issues. This may be because this Anglo-

American literature, in the case of deliberative democracy, generally adopts the position that 

courts should not really be involved in political decision making. Or in the case of the 

compliance literature, the model doesn’t support analysis of the European human rights 

framework because the model works from a thin definition of the rule of law in accordance 

with the weaker frameworks that operate outside Europe. So, although the exceptional 

success story of the European Court of Human Rights and by analogy the Council of 

Europe23 warrants in-depth study for the purpose of drawing up a best-practice model for 

global and other regional frameworks outside Europe (Helfer and Slaughter, 1997), at present 

a handful of member states’ governments within this framework seek instead to reduce the 

level of human rights protection by harmonising European human rights laws with 

international law. Alas, the academic literature may have (unwittingly) played a role in 

supporting such an initiative. 
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