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The purpose of this paper is to reconsider the validity of Habermas's co-originality 

thesis of private and public autonomy. This thesis has been frequently discussed 

since it was formulated in Between Facts and Norms (Habermas 1996a), but I 

believe that the recent rise of populist movements seems to cast doubt on the 

validity again. 

In the past, liberal theorists have criticized the co-originality thesis, because 

they believe that Habermas actually make public autonomy prior to private 

autonomy. According to (political) liberalism, however, private autonomy, or respect 

for the person, is the ultimate basis on which our political life should be organized. 

The focus of the controversy between Habermas and liberal theorists is this: what is 

the basis for political legitimacy in modern society? 

In addition to this theoretical question, a new practical question is brought up by 

the rise of populist movements. In these movements, public autonomy seems to 

threaten private autonomy, despite the co-originality thesis that the relationship 

between private and public autonomy is a mutually supportive one.  

For example, in Japan, it is the political issue whether the right-wing populist 

government centered on Liberal Democratic Party of Japan (LDPJ) can reform the 

constitution for several years. In almost case, the possibility of changing the most 

controversial part of the constitution, Article 9, which renounces war and prohibits 

an army, is the main topic1. But, according to Draft for the Amendment of the 

Constitution of LDPJ, the government also wants to replace the present liberal 

constitution, which makes the protection of individual rights one of the 

fundamental principles, into the more illiberal one, which is intended to refrain 

individual rights2. In East Europa, the same have happened. 

If so, liberal critiques also have practical significance. Liberal theorists may 

argue that we must go back to the prior and stronger commitment to private 

autonomy. In other words, they may claim, public autonomy must be subject to 

                                                   
1 Ian Buruma (2018), ’Why is Japan populist-free?’ The Japan Times 
https://www.japantimes.co.jp/opinion/2018/01/22/commentary/japan-commentary/japan
-populist-free/#.Wqvnc-jFI2w (accessed 2018-3-18) 
2 https://jimin.ncss.nifty.com/pdf/news/policy/130250_1.pdf (accessed 2018-3-18) 
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private autonomy. 

This liberal suggestion might be one possible response to populist movements. It 

means that the protection of individual liberties come first. However, I submit that 

this protection will become unsatisfactory and never be effective. In order to protect 

individual liberties enough, we must create the mutually supportive relationship 

between private and public autonomy, the co-originality thesis means. To deal with 

populist movement, it is not enough to retreat to the inner citadel.   

In this paper, first I show the basic argument of Habermas’s co-originality thesis. 

Second, I consider liberal criticisms to it, especially paying attention to Charles 

Larmore’s views. Third, I demonstrate that these criticisms are not valid, clarifying 

the method of reconstruction and the conception of deliberative politics, derived 

from the co-originality thesis. Finally, I clarify that deliberative politics is more 

stable to protect the individual rights than political liberalism. The rights have been 

created from the mutually supportive relationship between public and private 

autonomy. The rights can be stable only if this mutually supportive relationship is 

maintained by citizens. 

 

 

1. The co-originality thesis of private and public autonomy 

The co-originality thesis is derived from the discourse theoretic interpretation of 

democratic practices in modern society (Habermas 1996a: chap.3, Habermas 1998: 

chap.10). There are two fundamental points in this formulation: 1. Democratic 

practices, 2. Modern society. In the following I clarify what modern society is and 

what democratic practices means, so that I explain how the co-originality thesis is 

derived from these two practices. 

First, Habermas characterizes modern society as “post-metaphysical.” 

“Post-metaphysical” means the decline of traditional ethical life (Sittlichkeit) and 

loss of its validity (Habermas 1996a: 9, 60). As a result, in modern society there is 

pluralism of worldviews. Given the premise of pluralism, the law has become the 

only available medium for social coordination. The reason is that the law is strongly 
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binding in contrast to moral norms. While moral norms are only binding on people 

who already have moral motivations, legal norms are binding on all people, because 

law is backed up by its enforcement. The strong binding force of the law is necessary 

in pluralistic modern society in order to secure stable social coordination. 

Private autonomy means individual liberties of free choice, which individual 

rights make possible. It is the result of modern commitment to the medium of the 

law3. This commitment requires ‘a system of statues to ensure that every future 

member of the association counts as a bearer of individual rights’ (Habermas 2001: 

776). The law presupposes the protection of the status of individuals. For Habermas, 

individual liberties enabled by individual rights are the formal characteristic of the 

law, because the law as medium of social coordination presupposes the agency who 

can freely choose everything which is not forbidden.  

As noted above, the law has the strong binding force. This force is derived from 

the liberation of the person from moral duties. In case citizens don’t comply with 

moral duties, they are never accused, even though they might be blamed. Under the 

law citizens is only required to comply with legal norms. The commitment to the 

medium of the law means the limitation of the regulation. In other words, on the 

one hands the law enables free choice through the liberation from moral duties, on 

the other hands it has the strong binding force backed up by its enforcement.  

Second, democratic practices mean that democratic self-constitution of the 

constitutional state. The law is presupposed as medium in modern society. However, 

it is important that the law not only enables private autonomy but also restricts it 

by narrowing the range of choices. The full recognition of private autonomy 

‘requires that the constraints that are imposed on their private autonomy by the 

law are not seen as paternalistically imposed external constrains’ (Rummens 2007: 

338). At this point, public autonomy is required. 

Public autonomy implies democratic self-legislation. It is not until the 

                                                   
3 Rummens (2006) criticizes that the commitment to the medium of law is not enough to 
guarantee private autonomy, the room of individual right. Therefore, he interprets the 
co-originality thesis as the connection of individual autonomy and moral autonomy. 
However, in this paper I follow Habermas’s own explanation. 
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constitutional state is democratic that the protection of private autonomy is 

sufficient. In private autonomy, people are merely the addressees of the law. When 

they make their own law, public autonomy is materialized. Public autonomy is a 

dimension of the authors of law, which is required for citizens to recognize private 

autonomy each other. 

Almost all political theorists are committed to both private and public autonomy, 

but they prioritize them differently. While liberals make private autonomy prior to 

public autonomy, republicans make private autonomy subject to public autonomy4. 

Habermas’s co-originality thesis is a third way: private autonomy and public 

autonomy have equal weight. People should be not only the addressees of law, but 

also, at the same time, the authors of law. 

 

Without religious or metaphysical support, the coercive law tailored for the 

self-interested use of individual right can preserve its socially integrating force 

only insofar as the addresses of legal norms may understand themselves, taken 

as a whole, as the rational authors of those norms. (Habermas 1996a: 33) 

 

In modern society, where there is pluralism of worldviews, the law is the only 

medium of social integration. This medium has the sufficient force for social 

coordination, as far as the law is created by citizens themselves.  

From this assumption, Habermas formulates the principle of the democracy: 

only those statutes may claim legitimacy that can meet with the assent of all 

citizens in the discourse process of legislation that in turn has been legally 

constituted (Habermas 1996a: 110). This formulation explains ‘the performative 

meaning of the practice of self-determination on the part of legal consociate who 

recognize one another as free and equal members of an association they have joined 

voluntarily’ (Habermas 1996a: 110). The co-originality thesis means the 

requirements that both the commitment to the law, private autonomy, and the 

                                                   
4 In this paper, I doesn’t take discussions based on republicanism. The criticism from 
Republicanism, see Michelman(1995). Habermas’s reply, see Habermas(1996b). 
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creation of law by citizens themselves, public autonomy, are satisfied at the same 

time.  

 

 

2. Liberal criticism to the Co-originality thesis 

Liberals have criticized Habermas’s co-originality thesis for two reasons (Larmore 

1995, 1999, Mahoney 2001, 2002)5. First, Habermas and liberals have different 

understandings about the modern society. Political liberalism take disagreements 

in modern society more seriously. Second, they think that the co-originality thesis 

actually makes public autonomy prior to private autonomy. Therefore, his 

conception of deliberative politics, based on the co-originality thesis, never 

guarantees the protection of individual rights. 

What is the difference between Habermas and Political liberals? As noted above, 

Habermas characterizes modern society as post-metaphysical. Political liberals 

seem to start with the same understandings: the fact of reasonable pluralism. 

Habermas and political liberals apparently share the understanding about modern 

society, as far as they both think that modern society is characterized by pluralism6. 

However, according to Larmore, ‘Habermas has misidentified the feature of 

modern experience that is crucially relevant to the basis of political association’. 

Habermas’s “post-metaphysical” means simply that ‘the age of metaphysical and 

religious worldviews is over in deeper sense that, properly speaking, rational belief 

in their truth is no longer possible.’ As a result, reason ‘presents itself as essentially 

finite, fallible, and procedural (Larmore 1999: 614-5).  

For Habermas, such circumstance never means the impossibility of agreements. 

Rather it underlines the necessity of intersubjective agreements. Religious or 

traditional worldviews lost their plausibility, therefore we must oriented ourselves 
                                                   
5 Rawls explains that his own conception of political liberalism is committed to the 
co-originality thesis. The reason is that the basic liberties, which are fundamental basis 
on his conception, involve political rights (Rawls 2005: 411ff). 
6 Heath understands that Habermas and Rawls begins at the start point, therefore both 
is political (Heath 2011). Habermas himself also admits this evaluation (Habermas 
2010). 
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towards intersubjective agreements. Habermas understands that reason presents 

itself as finite and fallible in modern society, so that we must create rightness 

depending on procedure. We have no subjective values, like traditional ethical life, 

as given. In premodern society, these values had been the basis of political 

legitimacy. Since we accept that there is no foundation in modern society, we must 

make norms by ourselves. Habermas recognizes pluralism of worldviews in societies, 

but, at the same time, argue that the orientation to the intersubjective agreement is 

universally shared: There is no norm as given, so we must make it. 

Political liberals have different understanding, though they also admit that 

reason presents itself as finite and fallible in modern society. For political liberals, 

‘the waning of metaphysical and religious worldviews’ is not important. More 

fundamental is that ‘the recognition that such worldview, as well as the recurrent 

postmetaphysical effort to do without them, are an enduring object of reasonable 

disagreement’ (Larmore 1999: 615). The point is not whether Habermas’s 

conception of reason is philosophically correct, but what we should depend on when 

we will find the basis for political legitimacy. Political liberals consider that his 

philosophical explanation about modern society is not enough to justify the basis of 

political legitimacy, because such a justification is not admitted by all citizens, who 

have different worldviews.  

For political liberals, it is important whether reasonable citizens can accept the 

principle ‘from within’ their own comprehensive doctrine. This require to be 

freestanding as bellow. 

 

The central idea is that political liberalism moves within the category of the 

political and leaves philosophy as it is. It leaves untouched all kinds of doctrines

―religious, metaphysical, and moral―with their long traditions of development 

and interpretation. Political philosophy proceeds apart from all such doctrines, 

and present itself in its own terms as freestanding. (Rawls 2005: 375). 

 

Freestanding means that political conceptions are not dependent on specified 
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doctrines. It implied that a political conception of justice should not be ‘applied 

moral philosophy,’ which is the result of ‘applying an already elaborated and 

independent religious, philosophical, or moral doctrine’ to political questions (Rawls 

2001: 182). 

Therefore, political liberalism depends on a principle of respect for the person. 

The respect for the person is a very thin principle. To be thin is a necessary 

condition that the principle is accepted by all citizens. Against the background are 

the following considerations. 

 

Liberalism entails focusing on what reasonable people can still share, despite 

their difference about the good life. We would badly misunderstand its nature, 

if we supposed its guiding principle to consist simply in whatever might turn 

out to be common ground among reasonable people otherwise divided by their 

convictions. (Larmore 1999: 602) 

 

Political liberalism takes reasonable disagreements more seriously than Habermas. 

They consider not only that there are different worldviews in modern society, but 

also in such a circumstance it is difficult to share the common ground for reasonable 

citizens. The respect for the person is thin enough for all reasonable people to accept 

“from within” their own comprehensive doctrines. 

According to Larmore, it is “moral” basis for political liberalism7. He argues that 

‘only on such a moral basis can popular sovereignty take the form that we prize as 

modern democracy.’ In other words, political liberalism rejects the co-originality 

thesis. Private autonomy, individual rights, ‘precedes, and defines the exercise of 

self-rule’ (Larmore 1999: 617).  

This positon leads to the second reason behind political liberalism’s critics that 

Habermas’s co-originality thesis actually seems to make public autonomy prior to 

                                                   
7 Rawls denied that political liberalism has the moral basis, because Rawls emphasizes 
that political liberalism is freestanding. Of course, Larmore admit that Rawls might 
reject this foundation, but he argues that political liberalism should have the moral 
basis (Larmore 1999).   
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private autonomy. Liberals are worried that public autonomy threatens private 

autonomy. Behind this worry, there is an understanding of deliberative politics. 

Liberals think that Habermas’s conception of deliberative politics as an example of 

pure procedural justice (Rummens 2008). Pure procedure justice, which is Rawls’s 

term, is defined as bellow. 

 

Pure procedural justice obtains when there is no independent criterion for the 

right result: instead there is a correct or fair procedure such that the outcome is 

likewise correct or fair, whatever it is, provided that the procedure has been 

properly followed. (Rawls 1971, 86) 

 

The point is that deliberative politics is understood as process with no procedural 

independent criteria for right result. In other words, ‘the validity of the outcome of 

deliberation solely depends on the characteristics of actual deliberation as a 

reasonable procedure’ (Rummens 2008: 336).  

According to this understanding, it is uncertain if deliberative politics generates 

right or good decisions. The problem is that without procedural independent 

standards, we cannot evaluate whether the outcome produced through the 

deliberation is right or not. Rightness is understood merely as a construction of the 

procedure (Estlund 2008: chap. 5). Of course, there seems to be no guarantee that 

individual rights are protected, because whether individual rights is protected or 

not depend on the results of procedure. Prior to procedure, we cannot judge 

anything as right.  

From this anxiety, liberals generally intend to restrict democracy externally. 

Based on the principle of respect for the person, the scope of democratic decision is 

limited. According to Ronald Dworkin, democracy should be only connected to 

arguments of policies, which ‘justify a political decision by showing that the decision 

advances or protects some collective goal of community,’ not arguments of principles, 

which ‘justify political decision by showing that the decision respects or secures 
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some individual or group right’ (Dworkin 1977: 82-83)8. For liberals, democracy has 

no independent criteria, but the domain of politics has independent criteria. 

Democracy is a part of politics, so that democracy must be externally restricted 

according to its criteria, like Dworkin’s principles. Generally, judicial review is the 

most common way to restrict democracy externally. 

This liberal anxiety may be strengthened by the rise of populist movements. For 

liberals, populism movements are understood as attempts to override individual 

rights based on democracy. The problem is that populism never takes reasonable 

disagreements seriously. According to Müller, populism is characterized as the 

denial of pluralism. Populism is ‘a particular moralistic imagination of politics, a 

way of perceiving the political world that sets a morally pure and fully unified …

people against elites who are deemed corrupt or in some other way morally inferior.’ 

(Müller 2016:19-20). These assumptions fundamentally conflicts with liberal 

understandings of modern society.  

In populism there is no room of differences. Under the name of one unified 

people, citizens is forced to become a part of it, no individual who can choose 

anything freely. 

 

The real problem with populism is that its denial of diversity effectively amounts 

to denying the status of certain citizens as free and equal. These citizens might 

not be excluded officially, but the public legitimacy of their individual values, 

ideas of what makes for the good life, and even material interests are effectively 

called into question and even declared not to count. (Müller 2016: 82) 

 

For liberals, populism is an example of making public autonomy prior to private 

autonomy. There is the denial of pluralism in the background, but making this 

denial possible is public autonomy. In addition, historically, democratic 

self-legislation has put individual rights in danger. In light of these considerations, 

                                                   
8 Dworkin’s understanding about the relationship between democracy and human 
rights, see Dworkin(1990). 
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liberals may also argue that private autonomy, or individual rights should be 

treated as something beyond democratic making. Democratic self-legislation must 

be constrained externally. 

 

 

3. Reconstruction: system of the rights as criteria 

How can the co-originality thesis be defended from these liberal criticism? To first 

criticism, Habermas can respond in terms of critical theory’s method: (rational) 

reconstruction. To second criticism, he can respond by drawing attention to the 

system of rights derived from the co-originality thesis.  

As noted above, the co-originality thesis is derived from the discourse theoretic 

interpretation of democratic practice in modern society. “Discourse theoretic 

interpretation” means a critical theory’s method of reconstruction (Kaupoinen 2002, 

Gaus 2013 Patberg 2014). Reconstruction is the analysis about presuppositions of 

practices. Through such an analysis, critical theory derives the norms or principles 

from practices which people actually do. Anyone who earnestly takes part in 

practices, unavoidably accepts certain presuppositions with a counterfactual 

content. Reconstruction makes explicit those presupposition and clarifies the 

norms. 

However, political liberals, especially Larmore, may reject this sort of analysis 

as an appropriate basis for political legitimacy, because this analysis itself has been 

the object of reasonable disagreements. Following to Rawls, political liberals may 

reject such an analysis as comprehensive. The reason is that all reasonable people 

cannot accept “from within” their own comprehensive doctrines. 

 In the following, I clarify that these rejections by political liberals is based on 

the confusion of discourse ethics with Habermas’s political theory. As Joseph Heath 

points out, ‘Habermas’ “discourse theory of democracy” is not an exercise in applied 

Discourse Ethics’ (Heath 2011: 122). Reconstruction has different ranges depending 

on the practices. Discourse ethics is derived from the results that the practices of 

communicative action, or argumentation, which, as Habermas supposes, all human 
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beings universally share, is reconstructed (Habermas 1993). This seems to make 

discourse ethics a comprehensive moral philosophy. Therefore, it may be right that 

Larmore and Rawls consider discourse ethics as not appropriate basis for political 

legitimacy.  

His political theory, however, is based on different and more limited practices: 

democratic practice of citizens in modern society. His political theory aims to 

‘rationally reconstruct the self-understanding of modern legal orders’ (Habermas 

1996: 82). The co-originality thesis is based on these limited practices. While private 

autonomy results from the commitment to the medium of law, public autonomy is 

derived from practices of self-legislation that citizens themselves make such law. 

Put differently, private and public autonomy are embedded in the practices, which 

is already accepted by citizens in modern society. Private and public autonomy are 

co-original in the sense that both are ‘indispensable presuppositions of the same 

practice of democratic self-governance by means of law’ (Rumens 2008: 338). The 

point is that Habermas’s political theory has a basis “within” our practices. 

In this paper, I won’t evaluate which justifications of political liberalism or 

Habermas is right. For this purpose, I must consider what is the difference between 

reconstruction and constructivism which Political liberalism, especially Rawls, 

adopts as the way of justifications.9 This evaluation is beyond the objective of this 

paper. However, at least I believe that we can argue that first liberal criticism to 

co-originality thesis is not valid. 

Next, to respond to second critics, I clarify whether Habermas’s deliberative 

politics, based on the co-originality thesis, is considered as an example of pure 

procedural justice. At least for Habermas deliberative politics doesn’t completely 

satisfy pure procedural justice. He defines his conception as “quasi-pure procedural 

justice,” which is between pure procedural justice and imperfect procedural justice.  

Imperfect procedural justice, according to Rawls, is defined as bellow. ‘While 

there is an independent criterion for the correct outcome, there is no feasible 

                                                   
9 Many evaluations has been tried. see Finlayson(2016), Forst (2007), Hendrick(2010), 
Heath(2011), Kelly(2000), Lafont(2003), McCarthy(1994). 
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procedure which is sure to lead to it’. The point is that imperfect procedural justice 

admits not only ‘an independent criterion,’ but also that the outcome of procedure is 

falliable10. One of examples is criminal trial11.  

Referring to Rawls’s distinctions, Habermas places his own theory between both. 

 

It [deliberative politics] is imperfect because the democratic process is 

established so as to justify the presumption of a rational outcome without being 

able to guarantee the outcome is right. On the other hand, it is also a case of pure 

procedural justice, because in the democratic process no criteria of rightness 

independent of the procedure are available; the correctness of decisions depends 

solely on the fact that the procedure has actually been carried out. (Habermas 

1996b: 1494-5) 

 

There are two important points in this citation. First, there is no procedure 

independent criterion in deliberative politics. Second, deliberative politics is 

falliable. 

First, since deliberative democracy is not the case of pure procedural justice, 

there is no procedural independent criterion. However, we must keep in mind that 

Habermas never argues that there is no criterion in deliberative politics. What is 

the criterion of deliberative politics? His answer is the co-originality of private and 

public autonomy, which is the principles of deliberative politics. From this thesis, 

‘abstract’ system of rights is derived as bellow. 

 

1. Basic rights that result from the politically autonomous elaboration of the 

right to the greatest possible measure of equal individual liberties. 
                                                   
10 Cristina Lafont understands Habermas’s deliberative politics as an example of 
imperfect procedural justice (Lafont 2003, 2004). About her understanding and its 
problems, see Rummens(2008). 
11 Criminal trial has procedural independent criteria which ‘the defendant should be 
declared guilty if and only if he has committed the offense with which he is charged,’ but 
‘it seems impossible to design the legal rules so that they always lead to the correct 
result’ (Rawls 1971: 85). 
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2. Basic rights that result from the politically autonomous elaboration of the 

status of a member in a voluntary association of consociates under law. 

3. Basic rights that result immediately from the actionability of rights and from 

the politically autonomous elaboration of individual legal protection. 

4. Basic rights to equal opportunities to participate in processes of opinion- and 

will-formation in which citizens exercise their political autonomy and through 

which they generate legitimate law. (Habermas 1996a: 122-3)12 

 

While (1)-(3) result from the commitment to medium of law, which is a dimension of 

private autonomy. (4) is derived from self-legislation, public autonomy. 

The system of rights constitutes the criterion by which the results of deliberative 

politics are evaluated. Of course, these basic rights are too abstract. Citizens must 

interpret the system of rights in deliberative politics, so that citizens have the 

concrete content of the law. This interpretation through the deliberative process is 

democratic self-constitution of the constitutional state, public autonomy.  

The point is that the system of law is derived ‘from within’ citizen’s practices. 

Therefore, the system of rights does not constrain citizens externally. Rather, by 

identifying the system of rights, Habermas makes explicit presuppositions of 

citizen’s practices more concretely. The system of rights is internal to practice of 

citizens, so that deliberative politics doesn’t qualify for a case of imperfect 

procedural justice. The system of rights are procedure-dependent criteria. This 

means that the system of rights is constitutive rules for democratic practices in 

modern society. That make possible both human rights and self-legislation. 

Second, deliberative politics is fallible, like imperfect procedural justice. Though 

deliberative politics has the system of rights as criteria, according to which citizens 

                                                   
12 Of course, the fifth right is also listed as following. However, since this right is not 
directly connected to the co-originality thesis itself, I don’t deal with this right here.   
 

5.Basic rights to the provision of living conditions that are socially, technologically, 
and ecologically safeguarded, insofar as the current circumstances make this 
necessary if citizens are to have equal opportunities to utilize the civil rights listed 
in (1) through (4). (Habermas 1996a: 123) 
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judge whether the result of deliberative procedure is right, citizens cannot always 

interpret this principles rightly or correctly. In some cases, we have no sufficient 

resource for the interpretations. In other cases, we cannot have enough time to 

judge in procedures.  

Therefore, deliberative politics must be open to ‘the possibility that provisionally 

justified views might have to be revised in the light of new information and 

argument’ (Habermas 1996a:178). This requirement is ensured by the basic right(4), 

which guarantee equal opportunities to participate in processes of opinion- and 

will-formation. 

As above, Habermas characterize deliberative politics as having the procedural 

dependent criteria for judging the outcome of procedure, and, at the same time, 

fallible in the sense that the outcome will be revised with access to new evidence or 

other information. This is the meaning of deliberative politics as quasi-pure 

procedural justice. 

 

 

4. Practical significance of the Co-originality thesis 

I clarified that the co-originality thesis are principles for deliberative politics. 

This make it possible to respond to liberal anxiety that there is no guarantee that 

individual rights are protected. However, I cannot say that this analysis can 

completely eliminate the anxiety. It is certain that the system of rights is criteria, 

but it ‘could only be approximately fulfilled’ (Habermas 1996a: 178). Liberals may 

still argues that deliberative politics have tendency to subordinate private 

autonomy to public autonomy, and it is not enough to protect individual rights. In 

addition, the rise of populist movements may strengthen the liberal anxiety. 

However, I will argue that deliberative politics is more stable than political 

liberalism, in the sense that individual rights can be actually protected. The reason 

is that the system of rights is not external constraint but constitutive rule. As a 

result, the system of rights can be the basis for convincing people not to violate 

other’s individual rights, because the system of rights is internal to citizen’s 
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practices.  

In this regard, political liberalism stresses reasonable disagreements. 

Reasonable disagreement is also internal to our practices. But disagreements give 

only negative reasons not to violate. Negative reasons mean that citizens will not 

violate the rights each other, because they fall into difficulty through the violation 

of rights by other citizens. They each choose to stick to the same strategy for 

themselves. Though this understanding apparently guarantee the protection of 

individual rights, it never lead the stable protection of individual rights, because 

there is no moment of assurance that citizens decide what is individual rights in 

‘our’ society. If the respect of the person is accepted as a thin principle by all citizens, 

citizens have different understanding about what this principles means. If so, the 

protection of individual right never be stable. There is lack of the common grounds.  

In contrast, deliberative politics provides positive reasons not to violate. Those 

positive reasons derived from the relationship among the citizens with the law. This 

implies the respect for ‘the citizen’ as the partners of law’s authors. The rights can 

be stable, only if the relationship among citizens is sustained in the right way. It is 

not until the co-originality, the mutually supportive relationship between private 

and public autonomy, is maintained by citizens themselves that individual rights 

are stably protected. 

This position leads to Habermas’s understanding the Constitution as a project. It 

means that the constitution is not just given, but the achievement of the mutually 

supportive relationship. For Habermas, we must create the rights themselves and 

develop them as ‘our’ project. The point is ‘our’ project, because the consciousness 

of ’our’ is the common ground. If we can recognize the constitution as our project, we 

are committed to the protection of individual rights as citizens.  

What make the constitution ‘our’ project is the principle of the co-originality 

thesis and deliberative politics. The co-originality thesis is the result of 

reconstructing citizen’s practices, therefore we are already committed to this 

practice as citizen. At the start, deliberative politics is based on the norms to which 

citizen is implicitly committed. In addition, deliberative politics is the deliberative 
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process that citizens interpret the system of rights derived from the co-originality 

thesis. This means that the outcome of deliberative politics is ‘our’ achievement. As 

a result, deliberative politics is made our project for two reasons.  

This understanding of the constitution can respond to populist movements. If 

behind this movements there are resentments of people who feel abandoned from 

society, the constitution as our project can point out the way to include those people. 

Deliberative politics has the system of rights as criteria. These criteria create ‘the 

sources of the long term stability of constitutional regimes’ to ‘provide a common 

language, or a mode of political problematization or contestation within a shared 

framework’. In some cases, they appeal to the outcome of deliberative politics based 

on the system of rights as the same citizens. In other cases, they argue that the 

outcome is not right according to the system of rights, offering another 

interpretation of it. As they show the commitment to the system of rights, they are 

treated as the members of this society. Other citizen ‘cannot simply dismiss the 

minority as those whose self-interests have lost out with particular decisions’ 

(Müller 2007: 56)13. 

The point is the constitution as project creates our common ground. That is 

battle fields where all citizens can be treated fairly according to the system of rights. 

In contrast, liberals intend to retreat to the inner citadel simply by subordinating 

public autonomy to private autonomy. However, I think that liberal retreat is not 

solutions to populism movements, because chasing by populism never stop. 

Therefore, we must sally out of the inner citadel. At this point, the creation of the 

battle fields is important. The constitution as our project makes it possible that 

citizens fight over the interpretation of the system of rights. 

 

 

Conclusion 

In view of the rise of populist movements, guaranteeing the protection of individual 

                                                   
13 Müller explain these discussion as civic empowerment in terms of constitutional 
patriotism. 
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rights has become an urgent issue. It seems that this development put the validity 

of co-originality thesis in doubt. However, revisiting the validity of the co-originality 

thesis, I conclude that in this age the co-originality thesis has a strong point, indeed 

namely its stability. 

The strong point results from the fact that the thesis draw its credibility from 

the reconstruction of citizen’s practices in modern society. The protection of 

individual rights become stable through citizen’s practices. Therefore, if we want to 

vigorously protect individual rights, we must be more strongly committed to the 

constitution as an ongoing democratic project rather than treating it as an external 

constrain on democratic politics as political liberals suggest. The constitution is not 

just given, but the achievement of the mutually supportive relationship. We must 

create the rights themselves and develop them as ‘our’ project. That is the only way 

to give the individual rights a protection that is strongly enough to keep the 

populist threat at bay. 
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